MHUHOBPHAYKH POCCHUH
degepajibHOE TOCYIAPCTBEHHOE OIOIZKETHOE
oOpa3oBaTre/ibHOE yUYpeKAeHUue BbICHIEro 00pa3oBaHus

«YenstOMHCKUI rOCY1apCTBEHHbII YHHBEPCUTET)
(PI'BOY BO «Heal'¥Y»)

Kocranaiicknii pusinan

Kadenpa npaBa

MarepuaJbl
PEruoHAIBLHON HAYYHO-TIPAKTHYECKOMN
KOH(pepeHIuu
«HOpuanyeckne HAYyKH U UX POJib B GOPMHUPOBAHUM
NMPaBOBOIl KYJbTYPbI COBPEMEHHOI'0 Y€JI0BEKA,
nocesitieHHom /Inw Pecnydoauku Kaszaxcran

21 okTsa0ps 2022 r.
r. Kocranaii



VIIK 34
BBK 67
1070

PenaknuonHas KoJjierus:

HInap6aes Bb.K., mpodeccop xadenpsr mpaBa Kocranaiickoro ¢uinana
OI'bOY BO «UYenssOMHCKUH TOCYIapCTBEHHBIH YHUBEPCUTET», JTOKTOP
IOpPUINYECKUX HAYK, TOLEHT

AtxanoBa K.C., mpodeccop kadenpsi mnpaBa Kocranaiickoro ¢uauana
OI'bBOY BO «YensaOMHCKUI ToOCyJapCTBEHHBIM YHHBEPCHUTET», KaHAUAAT
IOPUINYECKUX HAYK

CumonoBa F0.U., nouent xadenpsl npaBa Kocranaiickoro ¢gummana GI'BOY
BO «YenssOuHCKUM rocyJapCTBEHHBIM YHUBEPCUTET», KaHIUIAT IOPUINIECKUX
HayK

070 «<KOPUAUNYECKHUE HAYKH U HUX POJIb B ®OPMHUPOBAHUUN
IMPABOBOM KYJbBTYPBI COBPEMEHHOI'O YEJIOBEKA»: [Texcr]:
Marepuansl PETUOHAIBHOMN HAYYHO-TIPAKTUYECKOU KoH(pepeH1uy,
nocesiieHHo J[Hro PecryOmuku Kazaxcran, 21 oxtsiops, 2022 — Kocranaii:
Kocranatickuit punman «Yenl'Y», 2022. — 96 c.

ISBN 978-601-08-2893-3

Marepuanbl COOpHHMKA OTpakarOT pe3ybTaThl HAYYHOH JESITCIIBHOCTH
CTyJICHTOB BBICIIMX Y4YeOHBIX 3aBeJcHUM 1O nmpoOiemaM B  cdepe
(GYHKIIMOHUPOBAHUS TOCYAapCTBA M MPaBa, ONPEACIISIIOTCS TCHACHIINY Pa3BUTHS
OTEUYECTBEHHOTO W 3apyOeKHOTO 3aKoHOJaTenbcTBa. CTaThU MyOIUKYIOTCS C
COXPaHEHHEM OCOOEHHOCTEH aBTOPCKOTO TEKCTA.

YK 34
bBK 67
ISBN 978-601-08-2893-3
© Kocranarickuit punuan
®deepanbHOTO TOCYAAPCTBEHHOTO OI0IKETHOTO
00pa30oBaTENbHOTO YUPEXKIACHUS BBICILIETO0 00pa30BaHUs
«YensaOMHCKUM ToCyIapCTBEHHBIN YHUBEpCUTET», 2022



COJEPKXAHHUE

AbsaeB Pamuib PycremoBnu. OCOBEHHOCTH POCCUIMCKOT'O
DEJIEPATIMIBIMA ..ottt ettt bbbt e

AodenoBa /Inana Kacynanosna. [ICUXOJIOTUYECKUE U TAKTUYECKUE
ACIIEKTEHI ITPEABABJIIEHUW A JIUL JIA OITIO3HAHUA B JOCY AEBHOM
PACCIIEHOBAHMII.........coiiiiee ettt

9ye3 Joiimancyp MapartyJibl. [TPOBJIEMbI I[TOHATHUA
3JIOVIIOTPEBJIEHHS ITPABOM B ITPABOBOM HAVKE .......ccovivvieesieecne,

Boaxkosa Banepus BaueciiaBoBHa. [TPU3HAHUE JINTIA
HEJEECIIOCOBHBIM B COBPEMEHHOM TIPAXJIAHCKOM IIPABE
POCCHUUM: OCHOBAHUA, [TPOBJIEMbI OITPEJEJIEHUA KPUTEPUEB ..........

I'apan Kapuna Caumposna. HEKOTOPLIE ITIPOBJIEMHBIE ACIIEKTbI
JEATEJIBHOCTHU OOH.......ccciiiiiiiiiiiiii e

Kapoyaoa Kemwxeryabr AumOexoBHa. [IPOBJIEMHBIE ACIIEKTHI
YUACTHUA TTPOKYPOPA B I'PAXKJIAHCKOM ITPOLHECCE ...,

HNBanoB Erop I'ennaabeBny. PUHAHCOBBLIE [TMPAMU/DBI: [TPOBJIEMbI
[TOBBIIIEHUA  OOOEKTUBHOCTU  YI'OJIOBHO-IIPABOBOI'O U
KPUMHWHOJIOTMYECKOI'O I[TPOTUBOJAENUCTBHUA ...

Kabayaan baxtusp Caiipanyiast. OCHOBAHUS IIPUOBPETEHNS IIPABA
COBCTBEHHOCTU B POCCHUHUCKOU DEJEPALIIMMA W PECIIYBJIMKE
KABAXCTAH ...t sttt aneee s

Kaijipeken /Inac bonaroexosuy, [llnapoaes bynaroexk Kadaymesny.

K BOIIPOCY O ®OPMHWPOBAHUU TIPABOBOM  KVJIbTYPHI
CTYAEHTOB B [IIPOLECCE IIPEIIOJABAHUA HOPUIAMYECKUX
JIACTITITIFH ...ttt nnne e

Kanabi6aeBa Jlmana MwupambexkoBna. [IOHATHUE U ITPOUCXOXIEHHWE
ITPABA HA CYJAEBHVYIO BAILTY ...ttt

Kouasinuna Buxkropusi FOpbseBHa. HEKOTOPBIE [TPOBJIEMbI
[MPECTYITHOCTHU 1 BOITPOCBI UX ITPEAYTIIPEXIEHUA ...

Maiiep Bukropuss AHapeeBHa. AHAJIN3 _ COCTOAHMA
3SAKOHOJATEJIbCTBA W TIPABOIIPUMEHHWTEJIBHOU IIPAKTHUKU B
OBJIACTU ITPOTUBOAEUCTBUA KOPPVYIILHUNMU ..o,



Mepc Kcennsi Amapeesna. MEXXJIVHAPOJIHBIM OIIBIT BOPbBbI C

KOPPYTILIEI ...ttt en et en st enen s eeenon
MycabaeB Aquab Kanenosuu. MEXIYHAPOJIHO-ITPABOBOE
PET'YJIMPOBAHUE NHO®OPMAIIMOHHOMU BE3OITACHOCTHU..........ccvveen.
MyxaH0eT:KaHOB ApCceH ACeTOBHUY. KOHIEITWA
I'oOCYAAPCTBEHHOCTHU MYAMMAPA KAIJIA®U NJIN
ITOJIMTUYECKUE ACIIEKTBI 3EJIEHOU KHUI'U ..........ccovveiiieeeiiee e

Haxkbimbaesa Aiinyp Camerosna, Mycraguna /laaunia barbip:kaHoBHa.
PEAJIM3ALINA I[MTPUHIMIIOB BPAYHO-CEMENHOI'O
3AKOHOJJATEJIBCTBA PECITYBJIMKU KAZAXCTAH. ..o

Hemaaum 305 OJerosna. «3EJIEHBIE IHPECTVYIUIEHU Sy KAK
[TPUBbLIJIBHBIN BU]], [TPECTYITHOM JHEATEJIBHOCTHMU............ccccvieeeeeeee,

IMaBaenko Exarepuna Anapeesna. CYIIIHOCTb 1 ®OPMbI CYJEBHOI'O
JTOITPOCA B YI'OJIOBHOM TTPOLIECCE ......oooiiiiiieeeeee e

Hycrosur Muimrra. KOPPYIIINA KAK OHA U3 I'NIABHBIX ITPOBJIEM
JIFOBOI'O TOCYHAPCTBAL. ..o

Paxmanues Aarsintope Paxmanuesndy, ’Kakynos Einnap byiaroexoBu.
O 3AKOHOJATEJIBHOM PETJTTAMEHTALIA [TPUHIIAITA

PE3YMITIIAM HEBUHOBHOCTH .......cooovvvviveeieeeeeee et
CapcenbaeBa Apy:kaH AligapoBHa. MEXIYHAPOJIHO-ITIPABOBOE
PET'YJIMPOBAHUE MHBECTUITMOHHOM JAEIATEJIBHOCTU B PK ..............

Cwopyk IMosmna Buaagummposna. CTAJIKMHIT KAK HOBBII BUJ]
[TICUXOJIOTUYHECKOI'O HACWUJINA: BOITPOCBHI OLIEHKHA ITPU3HAKOB
N OITPEAEJIEHUA ITAPAMETPOB OTBETCTBEHHOCTM!.............ooeiiiieee

Tapanenko Eamsasera Skosaesna. ITPOBJIEMbI ITPOIIECCYAJIBHOM
CAMOCTOSATEJIBHOCTU CIIEAOBATEJIS ...t



AGnaeB Pamuns PycTtemoBuy, ctyaeHT 4 kypca
HaIpaBJICHUs TOATOTOBKU «IOpucnpyneHuus»,
Hyunsiit pykoBoautens: ATxanosa K.C.,

KaHJI. IOpUJI. HayK, podeccop Kadeapsl npaBa
Kocranaiickoro ¢punmmana ®I'bOY BO
«HensiOMHCKUM TOCYAApCTBEHHBIA YHUBEPCUTET

OCOBEHHOCTH POCCHICKOI'O ®EJIEPAJIN3MA

@enepanmst  cuutaercs Haubonee ynoOHON  GopMoOil  CylIecTBOBaHUS
rocyJapcTB, 3aHUMAIOUIMX OOJBUIYI0 TEPPUTOPHUIO, HMMEIONIMX HEOIHOPOIHBIM
HallMOHAIBHBIA COCTAB KUTEJICH, UCTOPUUECKHE TPATUIUHU U IPYyTrue OCOOCHHOCTH.

[loHsiTHE «MOJENB» TNPUMEHAIOT B HAyKe ISl ONHCAHMS THUIOB W BHUIOB
benepanuzma.

C Ttouku 3penus JI. Oielizep MOXKHO BBIIEIUTH COTJIACHO THIIOJIOTHUU
(denepanusM TpU OCHOBHBIE MOJENIN: aMEpHUKaHCKas, LIBEHWIapcKas W KaHaACKas
[1, c. 42].

IlepBas Moe)Ib OCHOBAHA HA ATHUYECKUX U TMHIBUCTUYECKUX OTIUYHSIX.

Bropas mMonens ocHOBaHa Ha BO3MOKHOCTH COCYIIECTBOBAaHHUA (helepaabHON
CUCTEMBI U MTAPIAMEHTCKOTO PEXKHUMA.

Tperbst Mopaenb o0beAMHSET (¢deaepaiu3M ¢ MNPE3UJIEHTCKOW  (popMoit
MpaBJICHUS.

EBponeiickuii (denepain3sm NOpenCcTaBiseT TaKOe MpaBi€HUE, MPU KOTOPOM
MCIIOJIHUTEJIbHAS BJIACTh B LICHTPE U PETMOHE HANPAMYIO YIIPABJISIOT HACEIEHUEM.

AHI10-aMEepUKaHCKUI (eAepanu3M MpeayCMaTPUBAET TaKOE MOJUTUYECKOE
YCTPOMCTBO, KOTJa HECKOJbKO TOCYJAapCTB OOBEIMHSAIOTCS B OJHY IMOJIUTHYECKYIO
CUCTEMY, HpPH 53TOM IIOJHOMOYMS MEXIy BJIAacTIMM IIEHTpa U CcyObekTa
pacnpenesnsroTces.

PaccMmoTpum noapoOHO, KaKOBBI K€ 0COOEHHOCTH POCCHIMCKOTO (penepanu3ma,
YEeM OH OTJIMYAETCS OT BBILIE YKA3aHHBIX.

[lepBasi 0ocOOEHHOCTH 3aKJIIOYAETCsl B TOM, YTO JIaHHAs MOJEJNb OCHOBaHA Ha
ACUMMETPUYHOM MpHUHIMMNE. JJaHHBIA NPUHIMI O3HA4YaeT, 4To (efepaTUBHBIC JHIIA
NEJSTCS Ha JBE KaTeropuu, B 3aBUCUMOCTH OT TEPPUTOPUATIBHOTO M ITHUYECKOIO
npuHiuna. OJHaKo, Takoe TOJOKEHHE MPOTHUBOPEYUT YCTAHOBJICHHOMY B
KoHcTuTynuu npuHuuIy paBHOINpaBus Bcex cyObekToB Penepauuu (4. 3 cT. 5).
ACHMMETpHIO MOXKHO HaOJIOAaTh TakKe B TOM, 4YTO CYOBEKThl HMEIOT HE
OJIMHAKOBBIN cTaTyc. JJaHHOE 0OCTOSITENIbCTBO TaKKe UJIET B pa3pe3 C MOJIOKEHUSIMU
Koncturynuu. Ecnm obpatuthes Kk TekcTy OCHOBHOTO 3aKkoHa, TO B 4.2 CT.5
3anucano: «Pecnybinka (rocy1apcTBo) UMEeT CBOIO KOHCTUTYIIMIO; Kpai, 00J1acTh,
ropoa ¢eaepanbHOro 3HaYEHUs,, aBTOHOMHAsI 00JIaCTh, aBTOHOMHBINA OKPYT' HMEIOT
CBOM yCTaB M 3aKOHOJATENbCTBOY [2, ¢.147].

O BBICOKOM, IO CpaBHEHHIO C JPYTUMHU dYacTsaMmH (¢efepanuu, craTyce
pecmyOJIMK MOXKHO CYAUTh Ha OCHOBE noJioxkeHuit Koncturyuu. Hanpumep, Tonbko
pecmyOJIMKN UMEIOT MPaBO YCTAHABIMBATH TOCYIaPCTBEHHBIN S3bIK.



Pecny0nuku MMEIOT KOHCTUTYLHIO U BepXoBHBIA Cyl. AcCUMMETpUs SIPKO
IIPOCIICKUBAETCS B COLMAJIbHO-A)KOHOMHUYECKOM pa3BUTHH CyOBEKTOB.
PernonanbHblil OIOJKET SIBISIETCS OJHUM W3 ToOKazarenied pa3BuUTUA cyObekTa. [lo
NPUYMHE HEPABHOMEPHOIO pachlpeeieHus] (PUHAHCOB MEX]y PErHOHAMH BO3HHUKAET
accUMMeTpHsi. JTO MOXKHO HaOJ0JaTh, KOrja CyObeKThl moiyyaroT oT lLleHTpa
CTaTyC OCOOBIX SKOHOMHUYECKHUX 30H, B pe3yibTaTe aHajiu3a o0beMa CpPEACTB U TeX
IPEANOYTEHUH, KOTOPBIE OTAAIOTCS HEKOTOPBIM TEPPUTOPHSIM.

YuuTeiBass HEAKTUBHOCTH IPEICTABUTENEHM PETMOHOB LIeHTp BBIHYXACH
CaMOCTOSTENIbHO ONPENENATh pa3Mep (PUHAHCOBBIX PECYPCOB, YTOOBI KaK TO YIy4UTh
paboTy Bcero rocammapaTta, HW30€XaTb OTBETCTBEHHOCTH U TEPEIOXKHUTh €€ Ha
cyOBbeKThl. B pe3ynbrare mojiy4aeTcs «LEHTpallM30BaHHAs JeleHTpaIu3auus» [3, c.
128-129].

OTMETUM HEKOTOpbIE MPUYMHBI, H3-32 KOTOPHIX BO3HUKAET HEPABEHCTBO
cyobexToB Poccun. K mpumepy, mpu pacnpeneneHud IEHTPOM IMOMOIIM B BHJIE
cyocuanu, CyOBEHIIMM U JAPYTUX CPEICTB HEKOTOPBIE CYOBEKTHI MOJIy4atoT OOJbIIe
apyrux. [4]. Kpome TOro, He HCKIIOUEHO, YTO MPEACTABUTEIN CYOBEKTOB MOTYT
1000MpoBaTh CBOMX HMHTEpECHl Ha (efepalbHOM YPOBHE, OKa3bIBaTh BJIMSHUE Ha
pacnpezenenue (puHaHCOBOM Mmomoud. B utore mpocmaTtpuBaercss 00beM peanbHOM
BJIACTU KaX1oro cyowrekra deneparuu [5, c. 318]. Cnoxupiiasics acCUMMETpHUsI T10-
pa3HOMY CKa3bIBaeTcsi Ha CyOBbeKTax, OcoOeHHO B pecmybOnukax. Hampumep,
HaJoroBele U (pUHAHCOBBIE MpedepeHunn uMeeT TaTapcTaH W UHBIE PecHyOIUKd
[ToBomxkbs [6, c. 91].

Btopas ocoOGeHHOCTb poccuiickoro deaepanuizma, KOTOpas HYXKIAeTcs B
PACCMOTPEHUHU, ATO UEHTpaIU3aUsl U JCLEHTPAIN3alns POCCUICKOTO (eaepanu3ma
[7, c. 12-13].

BOJBIIMHCTBO aBTOPOB OTMEYAIOT KOHLEHTPALUIO MCIOJHUTENBHOW BJIACTU B
pykax rinaBbl rocynapcra. Llentpanusm Brnactu [Ipe3unnenrta nmpocmarpuBaercst B
HEKOTOPBIX €ro mnojgHomouusix. IIpomecc neHTpanu3anuu yCWIMICA IOCIE yKasa
ITpesuaenta B.B. Ilytuna ot 13 mas 2000 roga. beuto npuHATO pelieHre 0 Co3qaHuu
cemMu (enepanibHBIX OKPYroB C IMOJTHOMOYHBIMH TpeacTaButensiMu llpesumenra,
KOTOPBIE JOJKHBI JOKJIAIbIBATh OOCTAHOBKY B KaXJOM CYOBEKT.

Tperben 0COOEHHOCTBIO POCCHICKOTO benepanuzma ABJISECTCS
CJIO)KHOCOCTABHOW TPHUHIIUIT TOCTPOSHUS CYOBEKTOB, a WMEHHO MAaTpPEIICUHBIHI
NpUHIUIL. J[aHHBIM TPUHIKIT MOJIaraeT BXOXKIEHWE HAIMOHAIBLHBIX OKPYTOB B COCTAaB
KpaeB. OJTO xapakTepHo Tonbko mini Poccun. Hexons w3 cmbicia Tekcta
KoHctutynuu o0nacte WM Kpaid, B COCTaB KOTOPBIX BXOJUT aBTOHOMHBIM OKpYT,
MOJIHOCTHIO PaBHBl B CBOMX KOHCTUTYIIMOHHBIX TIpaBaX AaBTOHOMHOMY OKpYTY,
HECMOTPS Ha TO, YTO MOCIEAHUM SIBISETCS UX COCTABHOM YaCThIO.

Takum 006pazoM, HeOOJIBIION aHAIN3 PeAepaTUBHOTO MOoCTpoeHust Poccuiickoit
®denepanyy MO3BOIUII OMPEACIUTH HauboIee BasKHbIE 0COOCHHOCTH JAaHHOW MOJEIH:
ACUMMETPHS B COLIMAIIBHO-D)KOHOMUYECKOM PAa3BUTHH, BHICTYNAIOIIAsl HAPABIECHUEM
B YNPaBJICHWU IICHTPATU30BAHHBIMU (PUHAHCAMU, NETICHTPATHU3AIUS TPOSBIISICTCS B
HEPABHBIX MOJHOMOYHUAX MEXKY LIEHTPOM M PETMOHAMHU, «MATPEUICYHBIN MPUHITUI
MOCTPOCHUS (enepali CO3JaeT HEPAaBHOMEPHOCTh B IMOJHOMOYHUSX MEXIY
cyobektamu denepaiuu.



Takum 00pa3oM, MOXKHO CJENaTh BBIBOJ, UYTO B HACTOAIIEE BpeMs
deneparuBHas Mmonaens Poccum goimkHA OBITH YCOBEPILIEHCTBOBAaHA, [JISI 3TOIO
HE0OX0IUMO COOJI0JIaTh HWHTEpEeChl KaK IIEHTpa, TaK W PEruoHa, IPOBOJIUTH
MoCJIeIOBaTENbHYI0 TOJUTUKY. B  HacTtosimee Bpemsi ¢enepatuBHas Qopma
MOJIETIUPYETCS MyTeM YKPYNHEHHUs, CIUSHUS CYOBEKTOB; JEJIEHUS CYIECTBYIOIIETO
CyOBeKTa Ha YacTH, Pa3yKpyMHEHUs CyObEKTOB; CO3/IaHHUS HOBBIX CYOBEKTOB
®denepanuu U3 yacTel ABYX U 0oJiee; BXOXK/ICHUS HOBBIX TEPPUTOPUH.
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INCUXOJOI'NMYECKUE U TAKTUYECKHUE ACIIEKTBI
HPEABABJIEHUSA JIUL A5 OITIO3HAHUSA B JIOCYAEBHOM
PACCJIEAOBAHUH

J10BOJIbHO OO0JIBIIIOE KOJIMYECTBO MPOTUBONPABHBIX IEUCTBUN COBEPILAETCS Ha
rjla3ax y O4eBUALIEB, WIN NPECTyIUIEHUE (PUKCUPYETCS] KaMepoil BUICOHAOIIOACHHUS.
Yame Bcero 3TO HamajeHusi, rpabeku, MOIIEHHUYECTBO, XyJIurancro. Ilpu
pacciielOBaHUM  MOJOOHBIX  MPECTYIUICHMH  BaXHBIM  MOMEHTOM  SIBJISIETCS
COCTABJIICHHE  «CIIOBECHOTO IIOPTPETa» CBUAETENIEM WIM IMOTEpIEBIINM C
nocueayouel uaeHTudukanen Mmogo3peBaeMoro B COBEPIIEHUU MPECTYIUICHHUS.
OCHOBHOI LIEeNBIO clenoBaTens SBISETCS (OPMUPOBAHUE JOKA3aTENbCTB, M, Kak
MPaBUJIO, OH MPOBOAMT MPEAbIBICHUE IJIs1 OTIO3HAHUSA.

[IpenbsiBienure sl OMO3HAHHUS — HTO CJEACTBEHHOE JEHCTBUE, CYIIHOCTh
KOTOPOTO  3aKJIIOYaeTcsi B  OTOXKAECTBICHHMH CYOBEKTOM  (IIOA03PEBAEMBIM,
O0OBHHSIEMBIM, IOTEPIEBLIUM WJIM CBUAETENIEM) 00beKTa (JIULA, IPEAMETA, TPYyNa WIn
ux (Qororpaduii), OCHOBAHHOM Ha HH(POPMALMH, KOTOpPas MAA€T BO3MOXKHOCTb
noJjlaraTb, 4TO C JOCTHXKEHUEM LEIU — YCTAHOBJIEHUE TOXKIAECTBA WJIM PA3IHUUs
OM03HAaBaEMOI0 OOBEKTa C MBICIEHHBIM 00pa3oM, COXPAaHMBILIMMCS B Mpoliecce
BOCHIPUSATHUS, UMEIOIUM OTHOIIEHHE K COOBITHIO MPECTYIUICHUs, OyleT NTOCTUTHYyTa
KOHEYHas 11eJ1b — (GOPMHUPOBAHKE JTOKA3ATENbCTB [2, ¢. 37].

Takum o00pa3zoM, CyTh MNpenbSBICHUS A HUACHTU(DUKALMK 3aKII0YaeTCsl B
OTOKJECTBJICHMH OOBEKTa IO MBICICHHOMY 00pa3y WM YCTaHOBJICHUH DPa3INUUs
MEXJly TpEACTAaBICHHbIM U paHee BOCHPUHUMAEeMbIM OOBeKTOM. JlomparnnBaemoe
JUI0 B CHEUAIBHO CO3JAHHBIX CIIEOBATENIEM YCIOBHUSX JODKHO O3HAKOMUTHCS C
NpEIbSBICHHBIM €My IIPEIMETOM M BbICKA3aTh CBOE MHEHUE O CXOJCTBE WU OTINYUU
PEABSIBICHHOTO MpeaMeTa C 00BEKTOM, O KOTOPOM OH COOOIIIMII BO BpeMsi JOTpoca.

Hay4yHoii OCHOBOM mpe3eHTauuu Jis8 HWIASHTU(PUKALMU SBISCTCS TEOPUS
OTpaXEHUsI OKPY>KAIOIIETO MUPA B YEJIOBEUECKOM CO3HAHUH.

Omnpenensis CyIIHOCTh HCCIEIYEMOro CIEACTBEHHOTO JACUCTBUS, HAa TEPBBIM
IIJIAH BBICTYIIAET CIJIOKHBIM MCUXOJOTUYECKAN MPOLECC, MPOBOAALIIMNCA 110 CTPOTUM
MpoLIECCYalIbHbIM TMPABWIAM, pE3YyJbTaThl KOTOPOrO B CJIy4Yae HaJJIEXKallero
3aKpeIyICHHs MPUOOPETAIOT JOKA3aTEIbCTBEHHOE 3HAUCHHE.

OCHOBHBIMM  IICHUXOJIOTMYECKUMU  KaTE€rOpUsSMH, KOTOPHIE PaCKpPBIBAIOT
CYLIHOCTb NPEABSBICHHS I ONO3HAHWA, BBICTYHAIOT BOCHPHUATHE, NaMATh U
npenacTaBieHne. PaccMOTpUM JHIb OTAENBHBIE UX OCOOEHHOCTH, 3HAHHE KOTOPBIX
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OKa3bIBAET MOMOILb CJIEIOBATENIO JIYUIlI€ OPraHU30BaTh TAKTUKY MPEAbSIBICHUS IS
OIO3HAaHM, MOCKOJIBKY IICUXOJOTHYECKUN ITPOLIECC Y3HABAHUS B LIEJIOM OJIMHAKOB U
B CJIy4ae MPOLECCYyaIIbHOIO OIO3HAHMS, U IIPU ITOBCEHEBHOM Y3HAaBAHUH, €TI0 CXEMa
0asupyeTcsl Ha OJMHAKOBBIX MPUHLIMIAX. TpajvlIMOHHO B ICUXOJIOTMU Pa3IMyaroT
IBa BHUJA Y3HAaBaHMs: K IIEPBOMY OTHOCAT CHMYJIbTaHHOE Y3HaBaHHE, KOTOPOE
3aKJIIOYAeTCs B TOM, 4YTO JIMIO OTOXJIECTBISET OOBEKT LEIUKOM, HE BBLACISAA
OTHEIbHBIE JIEMEHTHl. KO BTOPOMY BHJy OTHOCAT CYKLIECCUBHOE y3HABaHME, IpU
KOTOpOM o0mwmii 00pa3 o0bekTa (GOPMHUPYETCS] HA OCHOBE BBIJICICHHUS OTACIBHBIX
BHEIIIHUX NPU3HAKOB. VIMEHHO 3TOT BUJ y3HaBaHUsA 3aKpeIuieH B 4. 2 cT. 229 VIIK
PK, yka3siBaeT Ha  HEOOXOAUMOCTb  TMoOJiyueHHUs  uHopmamuu 00
UACHTU(PUKAITMOHHBIX PU3HAKAX U OCOOCHHOCTSIX 00BEKTA.

OCHOBBIBasICh HA PACCMOTPEHUH 3TOTO IICUXOJIOTMYECKOT0 MEXaHU3Ma, CIIETYET
OTMETUTB, YTO HE CYHIECTBYET YUCTO OJHOBPEMEHHOIO M YMCTO IOCIIEIOBATEIBHOIO
pacro3HaBaHUs B Ka4eCTBE KOHEUHOTO 3JIEMEHTA NPEAbIBICHUS sl MACHTU(DUKALINN.
Bo Bcex ciydasx IMPOHUCXOIUT CHayaja BOCIIPUATHE B LIEJIOM, a 3aT€M H3Y4YEHHE €ro
OTIENBHBIX 0ocoOeHHOocTell. B To ke Bpems Bocmpusatue oOBEKTa, OTHOCSILErocs K
paccienyeMoMy — COOBITHIO,  CO3Ja€T  NOTEHIMAJIbHYI0  BO3MOXXHOCTH  JIJIS
HOCJEIYIOIIEro MPeIbsIBICHUS JUIsl OMO3HAHMS, MPU KOTOPOM cjenoBaTeib 00s3aH
3a(pUKCUPOBATH B MIPOTOKOJIE MO KAKUM MPU3HAKAM MPOU30ILIA UACHTUPHUKALMS (U4TO
XapakTepHO JJIsl TOcCJeNoBaTeabHOro (akropa - obOecreunBaercss pabOTOM
COMPSKEHHBIX CTPYKTYpP B JIEBOM MOJIYLIApUHA MO3ra) U OKOHYATEIbHOE 3aBEpIICHUE,
MPOU30LLIO JIM MO3HAHUE UK HET (YTO XapaKTEpHO I U3yYeHUs] 0OBEKTa B 1IEJIOM U
BBI3BAHO OJHOBPEMEHHBIM (PaKTOPOM, KOTOPBIM SIBISETCS 00OECIEeYUBAETCS MPaBbIM
nonymapueMm). LleHTpaJbHBIM =~ 3JIEMEHTOM BO  BpeMsl  MPEAbABICHUS UL
UICHTU(QUKAIUU SIBISIETCA NaMATh KaK TMCUXMYECKUW Mpouecc, 00ecrnedrBarouIrii
OpPraHU3ALMIO0 U COXPAaHEHUE MPOIIUIOTO ONbITA. B TO ke Bpems, OHa CIEAYyeT yKa3aTh,
YTO HapsAy C 3allOMUHAaHUEM B 3TO K€ BpeMsl HauMHAeTCs M Mpoliecc 3a0bIBaHUS.
B03MOXXHOCTh MOCHEYIONIEr0 MO3HAHMUA CHJIBHO OOYCJIOBJIEHA CYOBEKTHBHBIMU
XapaKTePUCTUKAMU 3HATOKA, IIOCKOJIBKY MPOLECCHI 3alIOMUHAHUS U BOCIIPOU3BEACHUS
NPU3HAKOB OOBEKTA 3aBUCAT OT MHOTMX (DaKTOpOB, TAaKMX KaK BO3pacT, COCTOSIHHE
OpPraHOB YYBCTB, NPEIHAMEPEHHOCTb 3allOMUHAHMs, HaJM4Yue 3a00JeBaHUA WU T.1.
[IpencraBneHue - 3TO MEHTAIBHBIA TPOIECC OTPAXKEHHUS OOBEKTOB WM SIBJICHHM
TaKUMH, KAKUMU OHU HE BOCIIPUHUMAIOTCS B IaHHBIM MOMEHT. [[poBOAMMBIN BO BpeMsi
IPEeIBAPUTENILHOTO AOMPOCa MASHTU(PHUIIMPYIOIIETO JIULA, KOT1a UASHTUPUIUpYIOIee
JIMIO TBITAETCSl ONMUCaTh OOBEKT MACHTHU(PUKAIUMU C TIOMOIIbIO OTPAKEHUS, KOTOPOE
OTKJIAAbIBAETCS B €ro co3Hanuu. OpHako, s corylacHa ¢ BbICKasbiBanuem JL.IT
TarbsiHUHOM, KOTOpass OTMEYaeT, 4YTO B MOMEHT COBEPIICHHSI MPECTYIUICHUS
NOTEPIIEBIIMM OBJIAIEBAET YYBCTBO CTpPaxa, KOTOPOE HCKAXaeT BOCIPHUATUE
OKpY’Karollero Mupa, MoTpeOHOCTh B €ro 3allluTe HE MO3BOJISIET €My BUJETh, & TEM
Oosee U3yyaTh HaMaJAONIMX, KPOME TOTO, UX BHEIIHUNA BUJ MOXXET ObITh U3MEHEH C
MOMOIIBIO PA3NUYHBIX METOJOB MACKHUPOBKH, OH MOXXET ObITh U3MEHEH C Y4YETOM
Tekyuen cutyauud [3, ¢.170]. OueBHaHO, YTO SMOLMOHAIBHAS OKpacka CUTyaluH, B
KOTOPOM OBbLT BOCIIPHUHAT OOBEKT, TAK)KE MOBIUSAET HA PE3yNIbTaT UACHTU(DUKALINY.

JIOTIONMHUTENBHOTO  paccMOTpeHus:  TpeOyeT  TakTUKa  MPOBEACHUSA
MPEABSBICHUS JUIsl OTIO3HAHUS B YCIOBHSX, UCKIIOYAOIIUX BU3yaJIbHOE BOCIIPUATHE
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OTIO3HAIOIIErO Ono3HaBaeMbIM. OIHON U3 €ro 3ajad sBIsSETCS 0OecTeueHne 3aluThl
OTMO3HAIOUIEMY JIMIY B BUJIE COXPAHEHUS B TallHE IAHHBIX O €ro JUYHOCTU. [Ipu 3TOM
B XOJI¢ CJIEJACTBEHHOrO JACHCTBUSI HEJOIMYCTUMO OMO3HAIOUIEr0 HA3bIBaTh MO0 MMEHH,
cienyer oOpamaTbCs K HEMy, HMCXOJsi W3 YKAa3aHHOTO B IOCTAHOBJIEHUH O
COXpaHEHUU B TallHE JAHHBIX O JIMYHOCTH, TICEBJOHMMA. 3aKOHOJATENbh 3aKPEruI
POU3BOJCTBO JAHHOTO JICUCTBUS B YCIOBHUAX, HCKIIOUYAIOIMIUX BU3YaJIbHOE
HAOJIIOICHHE OMO3HAIONIETO0 OmMo3HaBaeMbiM. (OJHAKO, y3HABaHHUE OIO3HAIOIIETO
OTI03HABAaEMbIM BO3MOKHO HE TOJIbKO MO BHENIHUM IPHU3HAKAM, BOCIPHUHUMAEMbIM
BU3YaJIbHO, HO TaK)X€ M IO TOJOCY. Y3HAaBaHHWE CBUACTEN WM MOTEPIIEBIIETO HE
CHOCOOCTBYET €ro O€e30MacHOCTM W O0Jier4aeT JalibHEWIlee HENpaBOMEPHOE
JaBieHue Ha Hero. [[ymaercs, yTo Mephl 0€30MaCHOCTU JTOJDKHBI ObITh MPUMEHEHBI
HE TOJIBKO MPHU PEaIbHO BBICKA3bIBAEMON YTPO3€, HO U MPU MOTEHIUATLHOM HAIUYUU
yIpo3bl, MO OOOCHOBAaHHOMY ONACEHUIO CBHJETENS WJIM IOTEPHEBIIETO.
[IpenabsiBiaeHue A OMO3HAHWSA MPU MPUMEHEHUH JaHHOM Mepbl obecreueHus
0€30MacHOCTH BO3MOKHO HENOCPEACTBEHHBIMH WJIU ONOCPEJOBAHHBIMU CIOCOOAaMHU.
HenocpeactBeHHoe orno3HaHUE NPOXOAUT MpH HOpsMoM (0e3 MocpeaHHYecTBa
TEXHUKH)  BOCHOPUATHM  ONO3HAIOIIMM  omo3HaBaemoro.  OmnocpenoBaHHOE
NPENbABICHUE JIJISi OMIO3HAHUS MPOBOJIUTCSA 0€3 MPSIMOro KOHTAKTa OMO3HAIOIIETO C
OMO3HAaBaEMbIM, C UCIOIb30BaHueM (pororpaduii, BUugeo3anucu. B nensx skoHoMuu
CUJI U CPEACTB Ha OTJIEJIbHBIE OPTraHU3ALMOHHBIE MOMEHTHI BO3MOXHO IPOBE/ICHHE
MIPEABSIBICHUS AJI OMO3HAHUS B X0JI€ BUACO-KOH(PEPEHLICBSI3U, HO K COXKATIEHHUIO 3TO
HE perjaMeHTHPOBAHO 3akoHojarenbcTBOM Pecnybnmuku Kazaxcran. JlanHbli
MHHOBALIMOHHBIM C€IOCO0 TPOBENCHUSI TPEAbSIBICHUS MJisi OINO3HAHUS Tpedyer
0Cc000ro paccMOTPEHHUS.

Yro kacaeTcsi OMO3HAHUS MO BUIEO3AIMMCH, TO OTHOUIEHHE K HEMY B HayKe
siBisieTcss HeogHo3HauHbIM. H. Briacenko, A. MBaHOB mozararoT, 4TO €ro HEIb3s
IPOBOJNTH MPH IMOMOIIY 3apaHEE CIECIAHHOW BHUIEO3AIUCH ...pa3pbiB BO BPEMEHU B
JTAHHOM CJTy4yae He MO3BOJISIET MPEJIOKUTH OMTO3HABAEMOMY BBITIOJHUTEH KaKHe-JIH00
neuctBus [4, ¢.22-23]. Ognako, no muenuto H.H. MnbuHa, «BUaE03anuch MOXKET
3aHATh MECTO Cpeu OOBEKTOB MpEeAbsBICHHS sl omo3HaHus. OHa ocTaeTcs B
HACTOSIIIIEE BpEMsI EIUHCTBEHHBIM CPEICTBOM, TO3BOJIIONINM 3a(UKCUPOBATH
TUHAMUYECKUE TPU3HAKK O0JIMKa 4enoBekay [5, ¢.75-76]. IlpencraBnsercs MHEHUE
H.H. Unpuna Gonee 00OCHOBAaHHBIM, TOCKOJIBKY Ha MPEAIICCTBYIONMIEM JOIMPOCE
OMO3HAIOUIMK H3JaraeT M CUTyaluio, NpPU KOTOPOHM MPOUCXOJIUIO TEPBUYHOE
BOCHPUSITHE U JICUCTBUS OMO3HABAEMOI'O M 3TH JIEUCTBHUS MOKHO 3apaHee 3alucarh.
[lepcrieKTUBHBIM METOAOM OMOCPEAOBAHHOTO MPEABSIBICHUS AJIs1 OMIO3HAHUS MOKHO
Ha3BaTh OMO3HAHUE C UCIIOJb30BAaHUEM KOMITbIOTEPHO-0MIOCPEOBAHHON peaTbHOCTH.
OTckaHMpoBaHHAs C MOMOUIBIO JIA3EPHBIX CKaHEPOB W OLM(pOBaHHAs PEaTbHOCTD
MOXKET HCIOJIb30BAThCA: B IEJSIX MPEAbIBICHUS IJI1 ONO3HAHUSA (B YaCTHOCTH -
MIOMEIICHUI ¥ y4aCTKOB MECTHOCTH; NPEIbSBICHUE MOJ03PEBAEMOT0O B YCJIOBHSX,
MCKJTIOYAIONINX BOCHPUATHE OMO3HAIOMIMX U T.1.). B 3apy0eXHBIX MCTOUYHHKAX YiKe
paccMaTpuBalOTCd OCOOCHHOCTH MPEABABICHUS MJS ONO3HAHUS C MPUMEHEHHEM
nonooueix merofoB [6]. Kak ormewaer E.B. IluckynoBa: «llpu omo3nanum B
YCIIOBUSIX BUPTYaJbHOM pEaNbHOCTH OMO3HAIONIMI HE OTpaHUYEH B BHIOOpE CBOEH
MO3UIMHN, OH MOXET «IOJONTH» K OMO3HABAEMOMY OJIMKE, OCMOTPETh €0 CO BCEX
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CTOPOH, T.€. TOJY4YUTh OOJBINE JAeTaied W acCoIMaIuii, KOTOphIC JeJaloT
BOCIIOMMHaHUA sipue» [7, ¢.157]. HemocpencTBeHHOE OMO3HAaHUE OCYLIECTBISETCS B
BUPTYQJIbHOM IIPOCTPAHCTBE KOMIIBIOTEPHO-OIIOCPEAOBAHHOW pPEAJIBHOCTH, YTO
CYLIECTBEHHO CHI)KACT TaKTHYECKMM PHUCK. BupryanpbHOe NIpenbsBICHHE I
OTIO3HAHUS IO3BOJIUT, B OTIMYME OT ONO3HAHUSA MO (POTOCHUMKaM, BHIEO3AIUCIM
OII03HaBaTh, PACCMOTPEB CO BCEX CTOPOH, BHUMATEIbHO HU3YUYUB (DYHKLIHMOHAIBHO-
JMHAMMYECKHUE MPU3HAKU C pa3Iu4HOro pakypca. [IpumeHeHune nmomoOHOro Merona
noTpedyeT 3aKOHOIaTeIbHBIX HOBEJL.

Takum 00pa3oM, Omo3HaHHE BAXKHOE U CEPHE3HOE CIEICTBEHHOE ACHCTBHE,
KOTOPOE€ MOXET MOJABEPTHYTH OMACHOCTH HE TOJBKO TOr0, KTO OIIO3HAET, HO U TEX,
KTO BXOJIUT B COCTaB «HE MEHEE TPEX» YEJIOBEK, 4TO rOBOpUT 0 BHeceHuu B YIIK PK
JOTIOJTHUTENBHBIX MEP 0€30MaCHOCTH, BKIIIOYask BUI€0-KOH(EPEHIICBA3b.

Takke, IIpU NPOBENECHUM OINO3HAHWUK, Yy OMO3HAIOLIETO BO3MOYKHO OCTAIHNCH
HEraTUBHBIE JYLIEBHBIE TPaBMbI U ITOATOMY INPEABSIBICHUE ISl ONIO3HAHUS KUBOIO
JuIa HeoOX0IUMO MPOBOAUTH C YYaCTHEM CHEIHalIucTa — Icuxosora. B mpoTtokose
00s13aTeNbHO (PUKCHUPOBATH BepOaibHbIE U HEBEpOaJIbHbIE PEAKIIMK OMO3HAIOIIETO Ha
JIEMOHCTpPALHI0 oOno3HaBaeMoro. Cienyer yaensTh JONOJHUTEIbHOE BHUMAHHE B
UCCIIEIOBAHUSIX TaKUM TEPCHEKTUBHBIM CIOcO0aM KaK HCIOJIb30BaHUE BUJEO-
KOH(EPEHIICBSI3U M KOMIIBIOTEPHO-OIIOCPEIOBAHHON (BUPTYyaJIbHOM) pPEaJIbHOCTH,
KOHEYHO 110 Mepe pa3BUTHUS NaHHOH TexHUKHU B Pecnybnuke Kazaxcras.
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Oye3 O0iIMaHCcyp MapaTyJibl, MarucTpaHT

KocTanaiickoro pernoHaJIbHOro YyHUBEPCUTETA

uM. A.baliTypchiHOBa 00pa3oBaTeIbHON MPOrpaMMBbl
«}Opucnpynenuus», MHCTUTYT 5KOHOMUKH U TIpaBa
Hayunslii pykoBoautenb: XKycynosa ['ynbnapait bekoBHa,
KaHJ. IOpUA.HayK, CTapIInil mpenoaasaTenb Kocranaiickoro
PETMOHATBHOTO YHUBEpCUTETA UM. A.baliTypchIHOBa,
NHCTUTYT S3KOHOMUKU U MpaBa

HPOBJIEMBI IIOHATHUA 3JIOYHHOTPEBJIIEHUSA ITIPABOM
B IIPABOBO HAYKE

Kareropus 3noynoTtpeOieHHs] MpaBoOM SIBIISIETCS CJIOAKHON M HEOJIHO3HAYHOU B
IPaBOBOM HAyKe, a TaKKE€ BBI3BIBAET MACCY CIIOPOB CPEAM HCCIENOBATENEH TaHHOTO
IIPaBOBOIO SIBJICHUS. PaHee JaHHasi KaTeropusi paccMaTpuBaliach, O MPEUMYIIECTBY,
B paMKax HayKH TPa)XKJaHCKOTO IpaBa, HO HAa TEKyIIMHA MOMEHT 3Ta CJOKHAs
oOieTeopeTnyeckas npobjieMa HE OrpaHUYMBAETCS pPAMKaMU TOJIBKO KaKOW-TO
OJTHOM OTpacyM MpaBa, a MPUCYTCTBYET BO BCEX MPABOBBIX 00acTsx. [1]

Peanun Hammx AHEH Bce 4Yalle CTaJKUBAIOT HAC C JAHHBIM SIBICHUEM U
U3y4YCHHUE JTAHHOTO (peHOMEHa MPABOBOM HAYKH CIEAyeT HAaYMHATH C MU3YYECHUS €ro
reHesuca. 310ynorpedJeHre MpaBoM U HEPABEHCTBO KJIACCOB MPOCIEKUBAETCS YKE B
pUMCKOM mpase. Bo3pMeMm, K mpuMepy, BbICKa3blBaHUE ['asg, KOTOPBIA yKa3bIBal Ha
TO, YTO «Mbl HE€ JIOJDKHBI 3JIOYyNOTPEOJATh NPEIOCTAaBICHHBIM HaM IPABOM).
[TamsaTHukH puMckoro npasa: 3akonbl XII Tabmumn. Muactutyiuu [as. [2]

OCHOBOI1 TPaBOBOTO PErYJIUPOBAHUS U 3aKPEIICHUS MIPpaB U CBOOO] YeIOBEKA
cranu: BceoOmias nexnaparusi npaB yenoBeka 1948 roma: coOnmrojeHue M oxXpaHa
IpaB YeJIOBEKa — OCHOBHAS 3aj1a4a Jiro0oro rocyaapctsa » [3]. Konsenius o 3ammre
IpaB YeJIOBEKa M OCHOBHBIX cB0OOA oT 4 HOAOps 1950 r.: 3akpenmia HE TOJIBKO
npaBa ¥ CBOOO/IbI, HO M YCTAHOBUJIA 3aMIPETHI HA 3JI0YMOTPEOJICHUSI KaK MpaBamMH, TaK
¥ OrpaHMYCHHUSIMHA B OTHOIIICHHUH TTPaB. [4]

Koncturynus PK [5] mpunstas B 1995 rony ycraHoBmia, 4TO YEJIOBEK, €ro
MpaBa U CBOOO/IBI SIBIISIFOTCS BBICITICH IICHHOCTHIO.

HUtak, uyto ke mpeAcTaBiseT cobOoil 3moynmoTpebnaeHue mpaBom? B
IOPUAMYECKON  JUTEepaType  HE  CYHIECTBYeT  OAHO3HAYHOTO  MOHSTHUSA
3noynorpedienue mnpaBoM. s ompeneraeHuss JAHHOTO MPaBOBOM KaTeropuu
o0paTUMCs K MHEHHSIM U3BECTHBIX YUEHBIX, CIICHIUATMCTOB B O0JACTH TEOPUH TPaBa.
Tak, A.b. BenrepoB moguepkuBaet: «310ynoTpedieHne MpaBoM — SIBIICHHE, Majio
M3YYEHHOE B TEOPETUUYECKOM IUIaHE, HO MpUOOpeTaroliee Mmoayac 3j70BelIee, Jaxe
ruOebHOe CBOMCTBO Il BCEW MPaBOBOM CHCTEMBI. JTO Kak 3JI0yNOTpeOJICHHE
QJIKOTOJIEM, KOTOPOE€ CTAHOBHUTCS TYOWTEIBHBIM JUIsl WHAWBUIA, a TOAYaC TpHU
MaccOBOM 3JI0yNOTpeOiaeHnu U Ay oOuiectBa. BoT mouemy paxke caMm MOAXOA K
WU3YYEHUIO 3TOrO SIBJIEHUS C TMO3UIMI HCIOJB30BAaHUS IpaBa, €ro Mepbl
MPEJCTABIIAIOTCS BECbMa COIMAIbHO BAXKHBIMU U TEOPETUUYECKH II0JIOTBOPHBIMUY

[1]
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Briparomuiics  ydenslii, mpodeccop MockoBckoro yHuBepcutera B. L
['pubanoB mpoBen TIIyOOKHH aHalu3 ATOro Crnenu@uuecKkoro SBJICHUS MPABOBOU
JNEUCTBUTEILHOCTH W Hamucal (QyHIaMeHTambHbIM Tpyld «OCHOBHBIE MPOOJIEMBI
OCYIIIECTBJICHUSI W 3allUThl TPaKTAHCKMX TmpaB» [6], B KOTOpPOM yTBep aai
cienyromee: 3J0ynoTpeOJeHue TMpaBOM €CTh OCOObIM  BUJA  T'PaKJAHCKOIO
IIPaBOHAPYIIEHUS, COBEPIIAEMOI0 YIIPABOMOYEHHBIM JIMLIOM MIPU OCYILIECTBIECHUN UM
NPUHAJIEKAIIETO €My IpaBa, CBA3AHHBIA C KCIOJb30BAHHEM HEIO3BOJIECHHHBIX
KOHKPETHBIX ()OPM B paMKax JO3BOJICHHOTO €My 3aKOHOM OOIIEro THITA MTOBEICHUS.

Takue aBropbel kak M.M. ArapkoB u M.B. CamoiinoBa nojararot, 4To MOHSITHE
3JI0yNIOTPEOJIEHUE MpPaBOM HE HMMEET HHUKAKOr0 IPaBOBOIO CMBICIA, ITOCKOJIBKY
OCYIIECTBIICHUE MpaBa HE MOXKET ObITh MPOTHBOINpPABHLIM. Belb eciau muio B CBOEM
MOBEJICHUM BBIILIO 32 MPEAETbl COAEPMKaHUA NPEJOCTABIEHHOTO €My CYOBEKTHBHOIO
MIpaBa, TO €ro YK€ HEeJb3sl CUUTATh JIMIIOM, OCYIIECTBIISIONIMM CBOE MpaBo. B qaHHOM
ClIydae OHO He 3JI0yIMOTPeOIsIeT CBOMM MPABOM, a JIUIIb ICHCTBYET IMPOTHBOIPABHO. [1]

Nuyro Ttouky 3peHuss orcrauBaeT K.H. AHHEHKOB, yTBEpKAAlOLIHil, 4YTO
TEPMUH «3JI0YMOTpeOICHUE MPaBOM» MMEET IPaBO Ha CYIIECTBOBAHUE U BbIpaKaeT
TaKu€ CYLIECTBYIOIIME B JACHCTBUTEIBHOCTH OTHOIIECHUS, TAE YIPAaBOMOYEHHBII
CyOBEKT JIOMyCKaeT HEJO03BOJICHHOE HCIOJIb30BAHUE CBOETO IpaBa, HO IMPU ITOM
BCEr/ia BHEIIHE OMUpPaeTCsl Ha CYyOBEKTUBHOE MPaBO.

VYueHslii — uccnenoBatenb A.A. MaluHOBCKUHN 3asBISUL: «3JI0YIOTpEOICHUE
MpaBOM He SBJISETCS OCOOBIM BHUAOM IpaBOBOro mnoBefaeHus. OHO MpeNCTaBISIET
coboif Takyro (GopMmy peanuzaluu CyOBEKTHMBHOIO IpaBa B MPOTUBOPEYUHU C €O
Ha3HAYEHUEM, MPU KOTOPOH CYOBEKT, HCHOJIb3Yysl YNPAaBOMOUYMBAIOIINE HOPMBI,
YIIEMJISIET UHTEPECHl APYTUX JIUI] OCPEICTBOM COBEPIICHUSI TPABOHAPYIICHUN WU
aMOpaJibHBIX MPOCTYNKOB». Takas TO3UIMS BOOOINE CTUPAET TpaHU MEXKIY
3JI0yNOTpeOJICHUEM TIpaBOM M TPaBOHAPYIIEHWEM, C OJHOH CTOPOHBI, H
37I0yTOTPEOJICHUEM ITPABOM M ITPABOMEPHBIM MOBEICHUEM — C APYroi. [1]

Astop B.U. T'oiiMaH cuuTaeT, 4To «3JI0ymoTpedIeHrne MPaBoOM - 3TO HE 0COOBIN
TUNl TMPABOHAPYLIECHUS, KaK OTMEYaeTcs B CICUHAIBHOW JHTEparype, a
PA3HOBHUIHOCTh HEMPABOBBIX JEUCTBUIA, CBI3aHHBIX C 3JI0YMOTPEOJICHUEM MTPABOBOM
CBO0OOJIOM, COBEPIIICHUEM TIOCTYIIKOB «BO 3JI0» W B MPOTHUBOPEYHE C Ha3HAYCHHUEM
MPEIOCTABICHHOTO TIpaBa, €ro AyxoMm. HempusHaHue KaTteropuu 3JI0ymoTpedIeHus
MpaBOM BEIEeT K TOMY, UYTO BCSIKOE€ OTKJIOHEHHE OT OOIIer0 J03BOJICHUS
KBaIU(UIIMPYIOT Kak JCIUKT, MpaBOHapylieHue, npecryiuienue». [7] Taxke o
noJjiaraet, 4To 3J0YyNnoTpedsieHue mpaBoM (MIPaBOBBIMH CPEJACTBAMM) OTHOCHUTCSA K
NPOTUBONPABHBIM JICSIHUSIM, TOJI KOTOPBIM CJIEIyeT CUUTaTh OCHOBAaHHOE Ha
ATOMCTUYECKUX  TOOYXKJCHHMSIX  TOBEJACHHUE  YINPABOMOYEHHOTO  CyOBEKTa,
NpOTHUBOpEYAlllee NPHUPOAE IMpaBa, 3aKPEIUICHHOM B €ro HoOpMax Lend, Ju0o
CBSI3aHHOE C MPHUBJICUCHUEM HEMIPABOBBIX CPEACTB ISl €€ JOCTHKCHUS.

WNrtak, OJHO3HAYHOrO TIOHMMAHHWS JAHHOTO TEPMHUHA HET HHU B
3aKOHOJIATEILCTBE, HU B HAyKE, HU B CYJeOHOM MPAKTHKE.

HaunGonee momHbIil 0030p TOYEK 3peHUS HA IOPUANIECKYIO CYIITHOCTh JAHHOTO
SIBJICHHSI TIOKA3aJl CCAYIONINE OCHOBHBIE KOHIEMIIUN 3JI0YOTPEOIeHHs TpaBoM [§]
(Mycapckuii C.B.):
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1) «mmKaHbBDy (3JI0YITOTPEOJICHHE TIPAaBOM — OCYIIECTBIICHHE CYOBEKTHBHOTO
paBa C LeJIbI0 MPUYUHUTE BPE IPYyromMy JUILY);

2) «HapyIlICHUS  HPAaBCTBEHHOCTH  (STHKH, MOpAaJH)» (310ymnoTpebicHme
IPaBOM — OCYIIECTBIECHUE CYOBEKTHBHOTO IMpaBa, HApYIIAloIiee HOPMbI MOpPAJIH,
STUKU UM HPABCTBEHHOCTH);

3) «cnpaBeIMBOCTH»  (370YMOTpeOJICHHE  MPaBOM  —  OCYILIECTBIICHHUE
CyOBEKTHBHOTO TpaBa, HApYIIAIOIIee CIPaBEeATUBOCTD) [8];

4) «HapylIeHus IeNd CyOBEKTHBHOTO TpaBay (3J0yHOTpPeOJCHHE MPaBOM —
OCYIIIECTBJICHUE CyOBEKTHBHOTO TIPaBa, MPOTHUBOPEUAIIICe IIeJIA ATOTO MPaBa);

5) «HapyIIeHUs TPaHUI] CYOBEKTHBHOIO MpaBay (3JI0YMOTPEOICHHE ITPaBOM —
OCYIIECTBJIICHUE CyOBEKTUBHOTO MPaBa 3a Mpe/ejaMu TPaHHUIl ATOTO MPaBa);

6) «mpuuMHEHUS ~ Bpena, MIPEBBIMIAIOIICTO OOBIYHBIC CTCCHEHUS
(310ymoTpeOIeHNE TPAaBOM — OCYIIECTBICHHE CYyObEKTUBHOTO MpaBa, MPUYHHSIONICES
Bpe, KOTOPBINA HE IPUHSTO MPETEpreBaTh B 00IIECTBE);

7) «xOpUYMHEHUS Bpena» (3NMOyNmoTpeOJCHHE MPaBOM — OCYIIECTBIICHUEC
CyOBEKTHUBHOTO MpaBa, MPUYUHSIONIEE BPE] IPYTroMy JIUILY);

8) «HemoO0pOCOBECTHOCTHY (3JIOYNOTPeOICHHE TPaBOM — HEA00POCOBECTHOE
OCYILIECTBJICHUE CYOBEKTUBHOTO TIpaBa) [8];

9) «HapyIlIeHUST  TPEICIOB  OCYIIECTBICHHUS  CYOBEKTHBHOTO  IIpaBay
(310ynoTpebeHne nMpaBoM — OCYIIECTBICHUE CYyObEKTUBHOTO MpaBa ¢ HApYIICHUEM
TPaHUI] ’TOTO OCYILECTBICHUSA);

10) «HapymieHUS COIUAIBHO-XO3SMCTBEHHOTO Ha3HAYCHUS CYOBEKTUBHOTO

npaBa» (370ynoTpeOJIeHue IIPaBOM — OCYLIECTBIEHHE CyOBEKTUBHOIO IIpaBa,
IIPOTUBOpEYAILIEE COLMATIBHO-X035IICTBEHHOMY Ha3HAUYEHUIO ITOTO IIPABa);
11) «HapyteHus IIPaBUII COLIMATTMCTUYECKOTO OOLLEKUTHS

(3moynoTpebeHue MpaBoM — OCYIIECTBICHUE CYOBEKTUBHOTO TpaBa, Hapyllaroliee
IpaBUIa COIUATUCTHYECKOTO OOIIEKUTHS);

12) «HEM03BONICHHBIX KOHKPETHBIX ()OPM MOBEACHUSA B paMKax 03BOJCHHOTO
3aKOHOM OOLIETr0 THUMa MOBEIEHUs» (310ymnoTpeOjeHre MpaBOM — OCYIIECTBICHUE
CyOBEeKTHMBHOTO TMpaBa, TNPEICTaBIAIOINIEe COO0W  HEMTO03BOJICHHYIO  (GopMy
MCIIOJIH30BaHUS MTpaBa B paMKax J03BOJICHHOTO THIIA TIOBEACHMUS);

13) «HEepa3yMHOTO OCYILIECTBICHUS MpaBay (3JIOYMOTPEOICHUE TpPAaBOM —
HEpPa3yMHOE  OCYIIECTBJIEHHE CYOBEKTUBHOIO TIpaBa); —  OCYILECTBICHHE
CyOBEKTUBHOTO IIpaBa, BCTYMAawINee B MPOTUBOPEYUE C TOW IMEIbl0, KOTOPYIO
IBITAJICS TOCTUYh 3aKOHOIATeNb, TPUHUMAS HOPMY TIpaBa);

15) «obxoma 3akoHa»  (37MOymoOTpeOJieHHE TIPaBOM —  OCYIIECTBIICHUE
CyOBEKTUBHOTO IIpaBa, HAMpPABIEHHOE Ha JOCTHKEHHE 3allpPEIICHHOTO 3aKOHOM
pesynbTaTa, WIM, HA00OpOT, HaNpaBICHHOE Ha YKIOHEHHWE OT pe3yJbTaTa,
IPETyCMOTPEHHOTO 3aKOHOM).

[Ipu 3TOM KaxaoW W3 OOO3HAYEHHBIX KOHLIEMIMN MPUCYIIH HEJOCTATKH
IOPUIMYECKOTO U JIOTUYECKOTO Xapakrepa. 8]

Onwupasch Ha JOKTPUHY W Ha TIyOOKHMH aHANIW3 MaTepUaioB COBPEMEHHOM
cyne6Ho# mpaktuku, Mycapckuii C.B. mokaseiBaeT cneayromiee: 310ynoTpeOiaeHue
IPaBOM — 3TO BPEIOHOCHOE OCYIIECTBJICHHE CYObEKTUBHOIO IPa)KJIaHCKOTO IpaBa,
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XOTd M MPAaBOMEPHOE, HO NPHUBOJSIIECE K SIBHO HECIPABEJIMBOMY pE3yJbTary,
KOTOPOMY CYJI 00sI3aH IMPOTHUBOCHCTBOBATH. [8]

Hymaetcs, HauOoJiee akTyalbHBIM MPEACTABISETCS CIEIYIOIIee ONpeaesieHue:
37I0yNOTpeOIeHnEe TIPAaBOM — 3TO OCYIIECTBIEHUE CYyOBEKTOM CBOEr0 CyOBEKTUBHOTO
npaBa MPEJOCTABICHHOTO €My 3aKOHOM, peaju3alids KOTOPOTro MPUYUHSET BpE.
JIPYTUM YYaCTHUKAM MPAaBOOTHOILICHHUH.

besycnoBHo, topuaudeckuil (peHOMEH 370YMOTpeOJeHUsI MPABOM SIBISETCS
OJIHUM M3 CaMbIX MHTEPECHBIX U AKTyaJlbHBIX B IMPABOBOM HayKe, BeAb CYOBEKT
MOJ00HBIX OTHOLIECHU, ONUPAsICh HA MPABOBBIE HOPMBI, IEHCTBYET UMEHHO BOIIPEKU
Ha3HAYEHUIO MPaBa U HAHOCUT yIIepO OOIIECTBEHHBIM OTHOIIEHUsM. OJIHAKO, MpHU
3TOM, 3JI0YNOTPeOJEHUE MPABOM CYIIECTBEHHO OTJIMYAETCS OT MMPaBOHApYIIEHUs. [9]
CyOBbeKT npaBa MOXET MPUIEPKUBATHCSA OYKBBI 3aKOHA, HO HapylIaTh ero ayx. Jus
TOTO, YTOOBI 3J0YNOTPEOJICHHE MPABOM CTAJIO SIBJICHUEM IOPHIWYECKH 3HAYUMBIM,
HEOOXOIMM 3alpeT TaKOro MOBEIEHUS HOpMaMH IpaBa. DTa npoliemMa OJHO3HAYHO
HE IIOJIyYUT CBOETO PEIIEHUS TOJIBKO B TEOPETUYECKUX AMCKyCCUsX. Pemmrts
npobsieMy 370ynoTpeOJieHUsl MPaBOM — 3HAYUT PEUIUTh Npodiemy naedopmanuu
IPaBOCO3HAHMUS, A BO3MOXKHO JTO TOJIBKO €CIM PEIIUTh FOPUIUYECKUX,
HOJUTUYECKUX, YKOHOMUYECKUE, UICOJIOTMUECKUE, STUUECKUE U APYTue MpoOIeMbl B
oOlIecTBe M, MPEXkKAE BCEro, HEOOXOJUMO YETKO OLEHUBATh Yrpo3y M MOCIEICTBUSA
3noynorpedseHus nmpaBoM. Hemanast posib B yCKOpPEHUU 3TOrO Ipolecca OTBOAUTCS
IOpUIMYECKON HayKe, KOTOpas [OOJDKHA HAWUTH NMYTH PELIEHUs B3aMMOCBSI3aHHBIX
3a/1a4 pa3BUTHUS CBOOO/IbI UEJIOBEKA U YKPEIJICHUS 3aKOHHOCTH B TocyaapcTie. [10]

B 3akitodyeHre OTMETUM, 4YTO MpoOJeMaTHUKa 3JI0yNOTPeOJIeHHs] IpaBaMH,
aKTyalbHas JJi1 BCSIKOTO TOCYJAapCTBA KaK KOHCOJMJIWPOBAHHOTO OOIIECTBEHHO-
MOJIUTUYECKOTO YCTPOCHHS U MOPSAJIKA COBMECTHOM JKM3HU, NOJIy4nJia, BCECTOPOHHEE
OCBEIIEHUE 1 OCMBICIICHHE B HAYKE MpaBa.
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npodeccop kadeapa npasa

Kocranaiickoro ¢ummana @I'bOY BO

«YenssOMHCKUI TOCYJapCTBEHHBIN YHUBEPCUTET»

INPU3HAHME JIMOA HEAEECITOCOBHBIM B COBPEMEHHOM
I'PA’KJAHCKOM ITPABE POCCHUMU:
OCHOBAHM A, ITPOBJIEMbI OITPEJAEJIEHUA KPUTEPUEB

[lcuxuyeckue paccTpoicTBa SIBIAIOTCS CEpPbe3HBIM (HaKTOPOM, KOTOPBIi
MOXET MOBJUATh Ha JIEECIIOCOOHOCTH JuIlla. Hanuune ncuxuueckoro paccTpoucTBa
MOXET MPUBECTH K OTPAHUUYCHUIO JAeecrocoOHOoCTH Jmua cygoMm. OaHako, B TOM
cilyyae, Korja IMCUXUYECKOe PaCcCTPOMCTBO SPKO BBIPAXKEHO, BOBHUKAET BOMPOC YKE
0 OoJiee  CEphE3HBIX  TMPABOBBIX  MOCHEACTBUSIX, HEXEIHM  OTPAHUUCHUE
JeecrnocoOHOCTH Jiniia. Peub uaeT o mpu3HaHUU JIMIa HEJACECIIOCOOHBIM — JTUIIIEHUU
J1€eCIOCOOHOCTH JIMIIAa HA OCHOBE CIIEUAIBHOTO CYJIEOHOTO PEIIECHUS.

Hepenko HemeecrmocoOHOCTh B IMBWJIMCTHUECKOW JHTEpAType Ha3BIBAIOT
«TpaxkaaHcKou cMepThio» [1, ¢.89].

Bwmecre ¢ TemM, TEpMUH «TpakIaHCKasi CMEPTH» HE BIIOJIHE OTBEYAET CYIIHOCTH
HeneecrnocooHocTH. [Ipu3Hanue rpakIaHuHA HEJeeCIIOCOOHBIM HE BJICUET 3a COOOM
WCKIIFOYCHHE €Tr0 M3 4ucjia CyOBEKTOB TpakIaHCKOTo Tpapa. JIuily, mpu3HAaHHOMY
HEJIEECIIOCOOHBIM, OYIeT MPUHAJICKATh OOJBIIMHCTBO TPAXKAAHCKUAX TMpPaB H
00s13aHHOCTEM, KaK BO3HUKIINX JI0 TAKOTO MPU3HAHUS, TaK U Tocye 3Toro. Llemnio
MPU3HAHUS JIMIA HEIEECIIOCOOHBIM SIBIIIFOTCA HE TOCYAapCTBEHHBIC MHTEPECHI (Kak
3TO OBUIO B JIOPEBOJIOIMOHHBIN TIEPHOJT), @ MAaKCUMaJlbHas 3alllUTa PaB U 3aKOHHBIX
WHTEPECOB YyIIEBHOOOJBHOIO JIMIlA, Kak HauOojee COIHAIbHO YS3BUMOTO CJIOS
WHJIMBUJIOB.

Cornacio n.l c¢t1.29 I'paxkmanckoro koxaekca Poccuiickoit Denepaumu [2]
(manee 'K P®), rpaxkaaHuH, KOTOPBIA BCIAEIACTBUE TCUXUYECKOTO PACCTPOMCTBA HE
MOXET TMOHMMAaTh 3HAYCHHsI CBOUX JCHCTBUN WIU PYKOBOJWTH UMHU, MOXKET OBITH
MpPU3HAH CYJOM HEAEECHOCOOHBIM B TOPSAKE, YCTAHOBJIECHHOM TI'Pa)KJaHCKUM
MPOIECCYATbHBIM 3aKOHOIATEILCTBOM.

CrnenoBaTellbHO, OCHOBAaHWEM JUIA TPU3HAHWSA JIMIA HEJACECIOCOOHBIM
SBJISIETCA HAJIMYKE Y JIUIA ICUXUYECKOT0 pacCTPOUCTBA.
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Ho oxnoro (hakra mcMXu4eckoro paccTpoOMCTBA HEJOCTATOYHO JAJIsl PU3HAHUS
JUIA HEJIeeCIIOCOOHBIM, HEOOXOAUMO JOMOJIHUTENIBLHOE CIEICTBHE, KOTOPOE BIECYET
IICUXUYECKOE PACCTPOMCTBO: OTCYTCTBUE Y JIMIA OCO3HAHMS CBOUX NIEUCTBUN WIH
HECIOCOOHOCTh PYKOBOJUTH CBOMMU JCHCTBUSMHU.

B Teopun rpaxaaHCKoro mpaBa IPU XapaKTEPUCTUKE MHCTUTYTA MPU3HAHUS
WA HEAEEeCOCOOHBIM, OCHOBAaHME M €ro HEOOXOAMMOE CIEACTBUE, OOBIUHO
MMEHYIOT MEAUUMHCKUM U opuaudeckuM kputepusmMu [3, c.102]. Tem cambiM,
MIPU3HABasi PaBHYIO 3HAYMMOCTb, KAK CAMOI'0 OCHOBAaHUS, TAK U €0 CJIEJICTBHS.

MenuuuHCKH KPUTEPUHM B POCCUMCKOM TPa)XXJAHCKOM 3aKOHOJATEIIbCTBE
mpencTaBieH  OOOOIIEHHBIM  TOHSATHEM  IICHUXHWYECKOE  PAacCTPOHMCTBO». A
HEOCO3HAHHOCTh JIMI[OM CBOMX JCHCTBUH MM HECHOCOOHOCTH MUMHU PYKOBOJHT,
COCTABJISIFOT COJIEPKaHUE IOPUANYECKOTO KPUTEPHSI.

B HacTosiiee BpeMsi TEPMHUH «IICHXWYECKOE PaCCTPOUCTBO» O(QULIHUAIBHO
BOIIIEJI B POCCUICKOE 3aKOHOAATEIbCTBO. B yacTHOCTH, OH ucnonb3yerca B 'K PD,
VYronoBuom konekce Poccuiickoit ®eneparuun (manee YK P®D) [4], B 3akone
Poccuiickoii ®@enepanun ot 2 urong 1992 roma Ne 3185-1 «O ncuxumarpudeckoit
MOMOIIIM ¥ TAPAaHTHSIX MPAB MPH €€ OKazaHum» [5] u ap.

Bmecte ¢ TeMm, Ha CErOAHSAIIHMM JE€Hb B paMKax HOPUCHPYACHUUU U
NCUXUATPUHA  OTCYTCTBYET €IMHOE YHUBEPCAIBHOE  OIPENEICHUE  IOHATHUSA
«TICUXUYECKOE PacCTpOMCTBO». MexayHapoaHas Kiaccuukanus OonesHel (manee
MKb-10) [6], BHeapeHHass B NPAKTUKY 3IpaBOOXPAHEHUS Ha BCEH TEPPUTOPHUU
Poccniickont @enepanun B 1999 roma, paccMarpuBaeT NCUXUYECKOE PACCTPOMCTBO
KaK ONUCAaHUE KIMHUYECKH OTNPEIEICHHON IPYIIbl CHMIITOMOB (WJIU MOBEAECHYECKUX
MIPU3HAKOB), KOTOPbIE NPUYHUHSIOT CTPaJaHue W NPEHSATCTBYIOT JHMYHOCTHOMY
(yHKUMOHUpPOBaHUIO. MexayHapoaHas kiaccudukauus OosiesHed B paszzaene S
COJIEPKUT UCYEPIBIBAIOIINNA TepeyeHb OO0JIE3HEHHBIX COCTOSIHUM, CIOCOOHBIX
COCTaBUTh COJEPKAHME MEIMWLHUHCKOrO KpUTEpUs IIPU PpELIEHUH BOIpPOCa O
NpU3HAHUU FPaXKIaHUHA HEIEECIIOCOOHBIM.

B cnpaBounuke 0azoBoii mHpopmanuu BO3 mo mncuxuueckoMy 3/10pOBbIO,
opaBaM 4YeJIOBEKAa M 3aKOHOJATEIbCTBY, MOJ IICUXUYECKUM pPacCTpPOKWCTBOM
MOHMMAETCA HaJU4YMe KIMHUYECKH OOHAPY>KEHHBIX CHUMIITOMOB MIH 0COOOTO
MOBE/ICHHUS, COMTPOBOXK/IAaEMOT0 HEJJOMOTaHHEM U (DYHKIIMOHATbHBIMHU HapyIICHUSIMU
[6]. ITpu aToM B MKB-10 oTmMedaeTcsi, 4TO ICUXUYECKOE PACCTPOMCTBO HE SBISETCS
CUHOHMMOM TaKUX TIOHSTHH, KakK «ICUXUYECKOEe 3a00JIeBaHUE», «IICUXHUECKOE
HapyleHue» u T.1.

[Icuxnueckoe paccrpoiictBo B coorBerctBun ¢ ['K P® cocrasuser
collepKaHUE MEAUIMHCKOTO KpUTEpPUST HE TOJIbKO TMpU MPU3HAHMM  JIMIA
HEeJeecrocOOHbIM, HO W MpU OrpaHUYEHHH JeecriocoOHoctH numa. WM 3gech ¢
HEU30€KHOCThIO BO3HUKAaeT Bompoc: «l e TpaHb MeXay MNCUXUYECKUMU
paccTpOMCTBAMM,  KOTOPbIE  SIBJISIFOTCSI  OCHOBAaHWSAMM  JUIl  OTPaHUYEHHUS
J€eCcrioCOOHOCTH M TICUXUYECKUMH PACCTPONMCTBAMH, SIBIISIOLIUMUCS OCHOBAHUSMU
JUTSI IPU3HAHUS JIMIIA HEIeeCTTIOCOOHBIM?)

TemuukoBa H.A., cuuTaer, 4To B OCHOBY pa3rpaHUYEHUs MOJOKEHbI CTEIECHb
TSOKECTH OOJIE3HEHHOW CHUIITOMATHKH M OOBEKTHBHAas HEOOXOAMMOCTh B TOMOIIU
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IPYTUX JIMIl JJisl TOHUMaHUsl 3HAYEHHsS] CBOMX JACHUCTBUM U (WJIM) BO3MOXKHOCTH
pyKoBOAUTH umHu [7, c.81].

®enocoBa E.B., oTmedaer, 4ro camo mo cebe HaIU4Me TMCUXUYECKOTO
paccTpoicTBa HE SIBJISIETCS OCHOBAaHUEM JUIsl NPHU3HAHUA JIMIA HEJeeCIIOCOOHBIM.
Heobxoaumo, 4ToOBI TNCHUXMYECKOE PpacCTPOMCTBO  00Jaalo  MpU3HAKaMU
YCTOMYMBOCTH U BJIEKJIO 32 COO0N HECIOCOOHOCTH JIMIla OCO3HABATh CBOU JEHCTBHUS
WUJIM PYKOBOJAMUTH UMM [8, ¢.500].

JIeCTBUTENBHO, CTENEHb IICHUXWYECKOIO PAcCTPOMCTBA MOXKET OBITh
pasnuyHoit. OHaKO, HU B MEXIYHAPOJHBIX KiacCU(pUKATOpaxX, HU B POCCUUCKOM
3aKOHOJATEIbCTBE HET JICJICHUS] MCUXUYECKUX PACCTPOMCTB Ha THUIBI. A CTENECHb
MICUXUYECKOTO PacCTporcTBa B cOOTBETCTBUU CcO cT.29, 30 'K P® cymecTBeHHBIM
00pa3oM BIMSET HAa HMHTEJUICKTYyaJIbHBI M BOJICBOM KOMIIOHEHTHI OPUIUYECKOTO
kputepusi. CHocoOHOCTh  JiMIla TOHUMAThb CBOM  JICUCTBUS ~ COCTaBIISIET
WHTEJUICKTYaJbHbI ~ KOMIIOHEHT IOPUJIUYECKOTO KpUTEpHUs, a CIOCOOHOCTH
PYKOBOJUTH CBOMMHM JEHUCTBUSIMH - BOJIEBOM KOMIOHEHT. [l0 BHECEHUS M3MEHEHHUII B
cT. 30 I'K P®, poccuiickoe rpaxkianckoe 3aKOHOJIaTEIBCTBO BOOOIIE HE YUUTHIBAJIO,
YTO JIUIIO, CTPAAAIOIIee MCUXUYECKUM PACCTPOMCTBOM U B YCTAHOBIIEHHOM IOPSIIKE
PU3HAHHOE HEJEECIOCOOHBIM, TTOPOM OTYACTH MOTJIO MOHUMAaTh 3HAYEHHE CBOUX
JNEUCTBUI U B KAaKOW-TO Mepe pyKoBoAUTh cBouMu AeiicTBusiMu. 'K P® o 2013 roga
B OTHOIIEHUU JIMII, CTPAJAIONINX MCUXUYECKUMU PACCTPONCTBAMM, MO3BOJISI JIMOO
MpU3HABaTh UX HEJEECIOCOOHBIMU WJIM CUMTATh MX MOJHOCTBIO JEECIOCOOHBIMMU.
WNHble BapraHThI OnpeieiieHus 1eeCTIOCOOHOCTH TaKUX JIUI] OTCYTCTBOBAJIH.

AprynoBa lO.H., 3amedaer, 4yTo HeAeecnOCOOHOCTh OOYCIIABIMBAIOT TaKUE
MICUXWYECKUE PACCTPOIMCTBA, KOTOpPHIE JOCTATOYHO BBIPAXKEHBI, 3HAYUTEILHO
CHIDKAIOT KPUTHUYECKOE OTHOIICHHE K OKpPYXalIlieMy MHPY UM COOCTBEHHOM
JUYHOCTH, UCKAXKAIOT OIIEHKHU peajbHbIX COOBITUM U CBOETO COCTOSIHUS, HAPYIIAOT
MOBEJICHNE, MPEMATCTBYIOT MOAJIEPHKAHUIO aJIEKBATHOIO KOHTAKTa C OKPYKAOIIUMHU
U JIUIIAIOT OOJIBHBIX BO3MOKHOCTH IIPUHUMATh OCO3HAHHBIE pemieHust [9, ¢.36].

[Mlenens T.B. oTMedaeT cymecTBOBAHUE B NICUXUATPUU TSHKKUX MCUXUUYECKUX
PAcCTpPOMCTB, BJIEKYIIMX HECHMOCOOHOCTh JIMIIAa OCO3HAaBAaTh  OKPYKAIOIIYIO
JIEUCTBUTEILHOCTh, KOTOPHbIE OOO03HAYEHBI KaK «IICUXOTUYECKUE PACCTPONCTBAY.
NMeHHO NICUXOTHUYECKHUE PACCTPOMCTBA MPUBOIAT K MOCIEACTBUAM, COCTABIISIOIINM
IOpUINYECKU KpuTepuit HepeecnocooHoctu [ 10, ¢.89].

B Teopuu mncuxuatpum MCUXUYECKHE PACCTPOMCTBA KIACCU(MUIIMPYIOTCS TIO
Pa3JIMYHBIM OCHOBAHUSM: IO 3TUOJOTUYECKOMY MPHUHIUITY, TO €CTh B 3aBUCUMOCTH
OT TPUYMH, TPUBEAIIUX K TMCUXHUYECKOMY PACCTPOMCTBY (PK30T€HHBIE W
SHJIOTEHHBIE); TI0 XapakTepy (OpraHuYecKue, SMOIUOHAIIbHBIC, ITOCTCTPECCOBBIEC); TIO
TSOKECTH  HapylieHud  (JIeTKME TCUXMYECKHE PacCTpPOMCTBA, pPacCTPOMCTBa,
NpEACTABISAIONIME yIPO3y OKU3HU), [0 BpPEMEHHW TMPOTEeKaHUs (BpPEMEHHBIE,
MIOCTOSIHHBIE, XpOHUYECKue) u ap. [9, c.37].

[Ipencrapmnsiercsi, 4To KiaccU(UKAIUS TICUXHUYECKUX PACCTPONCTB MO TAKECTH
HapylIeHUH WM N0 BPEMEHU MPOTEKAHUS JOJKHBI YUWUTHIBATHCS 3aKOHOAATEJIEM
IPU  YCTAHOBJIICHUM PA3IMUUA MEXKIYy TCUXUYECKUMU PACCTPOMCTBAMU Kak
OCHOBAHWSIMU VIS TPU3HAHUS JIMIIA HEIEECIIOCOOHBIM ¥ OCHOBAaHMSMH IS
OTPAaHUYEHHUM JEECINOCOOHOCTH JHIA. YKa3aHHE B 3aKOHE Ha BHUJ ICUXUYECKOTO
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paccTpoucTsa (Hanpumep, BPEMEHHOE, XPOHUYECKOE) MTO3BOJIUT
NPaBONPUMEHUTENSIM ~ UCKIIOUUTh  CYOBEKTUBU3M  TIPU  MPUHATHA  CYJAOM
COOTBETCTBYIOIIETO PELICHUS.

Kpome Toro, neranuzanus ncuxuueckoro paccrpoicrsa B ¢T.29, 30 'K PO B
Oonbleit Mmepe OyneT oTBeYaTh MPUHIIMITY CUCTEMHOCTH 3aKOHOIATENIbCTBA.

TepmuH HeeeCIOCOOHOCTh IO CBOMM KPUTEPHUSIM BechMa OJIM30K K YTOJIOBHO-
IPaBOBOMY IOHATHIO «HEBMeHsieMocTh». CornacHo n.1 cr.21 YK PK, He momnexur
YTOJIOBHOW OTBETCTBEHHOCTH JIMIIO, KOTOPOE BO BpEMs COBEPIICHHUS OOIIECTBEHHO
OMAaCHOTO JIESTHUS HaXOJUJIOCh B COCTOSSHHUM HEBMEHSIEMOCTH, TO €CTh HE MOTJIO
0CO3HaBaTh (DAKTUYSCKHUI XapakTep M OOIIECTBEHHYIO OIACHOCTh CBOHMX JICHCTBUM
(6e3neiicTBUsA) OO PYKOBOAWTH MMM BCIEACTBHE XPOHUYECKOTO TMCHUXHUYECKOTO
paccTpoiicTBa, BPEMEHHOTO MCUXHYECKOTO PACCTPOUCTBA, cllaboymusi JMOO HHOTO
OonesHenHoro cocrtoguus ncuxuku. Crates 22 YK PO Brigenser Taxkke
NICUXWYECKUE PACCTPOMCTBA, HE HMCKIIOYAIONIUE BMEHSIEMOCTH JMla. B yroiaoBHO-
IPaBOBOM JIUTEPATypE, TAKOE COCTOSHHUE JMIA, HE HMCKIIOYAIONIEE BMEHSIEMOCTH,
MMEHYIOT OTPAaHMYEHHOW, TOTPAaHUYHOM, YMEHBIIIEHHON BMeHseMocThio [10, ¢.91]. B
NICUXUATPUHU TaKUE TICUXUYECKUE PACCTPOUCTBA HA3BIBAIOTCS HENICUXOTUUECKUMU. X
O0COOEHHOCTh 3aKJIIOYAETCSl B CIIOCOOHOCTH JIMIIA K HEKOTOPOMY OCO3HAHHUIO CBOETO
MOBEACHUS U HEKOTOPOI CIOCOOHOCTHIO K €ro pykoBoacTBy [11, c.10].

CnenoBarenbHo, YK P® u yromoBHO-IIpaBOBasi TEOPHsI NEPEUUCISET BUJIbI
MICUXWYECKUX PACCTPOMCTB MPHU PEIICHUH BOMPOCAa O BMEHSEMOCTH, OIPAaHUYCHHOM
BMEHSIEMOCTH WJIM HeBMeHsemMoctd muna, a ['K PO wucnons3yer TepMuH
«TICUXUYECKOE PACCTPOICTBO» O€3 JeTaTnu3alii BUIOB ICUXUUECKUX PACCTPOUCTB.

NHCcTUTYT mnpu3HaHUS JIMIA HEJASECIOCOOHBIM TPUMEHSETCS BO MHOTHX
OTPACIISIX: CEMEMHOM TIpaBe, KIJIHMIIIHOM ITpaBe, YroJIOBHO-IPOLIECCYAIbHOM TIpaBe U
T.0. Ilosromy HOpma, 3akpemienHas B n.1 c¢t1.29 'K P® gomxnHa wumerh
MEKOTpPacJeBOM XapakTep W HE BCTyNaTh B NPOTHBOPEUYMH C HOpPMaMU MHBIX
oTpaciiel TmpaBa, B YacTHOCTH, ¢ Hopmamu YK P® o BMmeHseMOCTH WU
HeBMeHsieMocTH.  [IpencraBnsieTcs,  4TO  HENCHUXOTUYECKHE  TICUXUYECKHE
paccTpoiicTBa  JOJDKHBI  COCTaBJISITh  COJAEpKAHUE MEAULMHCKOTO  KpUTEpUs
WCKIIFOUUTENIFHO TIPU PEIICHHH BOMpoca 00 OrpaHUYCHUH JeeClOCOOHOCTH. A
collepKaHUE MEAUIIMHCKOTO KPUTEPHs MpU MPU3HAHUM JIUIA HEIEECTIOCOOHBIM
JOJKHBI COCTABIIATH TOJBKO MCUXOTHUYECKUE ICUXUUECKUE PACCTPOMCTBRA.

KoHEYHO MOHATHUSI «BMEHIEMOCThY» U «HEJEEeCIIOCOOHOCThY» HE TOXKIECTBEHHBI.
OHU pa3IUyarOTCs MO CBOEH CYIIHOCTH, OCHOBAHHWSM BO3HUKHOBEHHS, a TaKXKe
npaBoBbIM TmocheAcTBUusiM. W Bce-taku, TOT dakr, uro YK PO Beigenser
NICUXUYECKUE PACCTPONCTBA, MCKIIIOYAIONINE BMEHSEMOCTh WJIM HE HCKITIOYAIOIINE
BMEHSEMOCTb TOJKEH YUnThIBaThCs U [' K PO.

Cunraem, yto 'K P® wucnonszys B ¢r1.29, 30 HOHATHE «IICHXWYECKOE
paccTpoiCTBO», B HEIOCTATOYHON Mepe OMpPEAEIISIET Pa3HUILY MEXAY MEIUIIMHCKUMU
KPUTEPUSAMHU HEAEECTIOCOOHOCTH U OTPAHUYEHHON J€eCTIOCOOHOCTH.

AHalM3  COOTBETCTBYIOIIMX HOPM B  TOCYJIapCTBax  IMOCTCOBETCKOTO
MPOCTPAHCTBA TMOKa3aJl OTCYTCTBHE €AMHOTO TMOAXOJa IMpPU  ONPEACICHUN
MEUITMHCKOTO KPUTEepHs JJIsl IPU3HAHMS JIUIla HeneecrnocoOHbM. [Ipencrasmsercs,
9TO HAaMOOJee YAAYHON SBJISIETCS TMOMBITKA YKPAMHCKOTO 3aKOHOAATENIS, YKa3aBIIero
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Ha XapakTep MCHUXUYECKOr0 PacCTPOICTBA — OHO JOJIKHO XapaKTepU30BATHCS Kak
XPOHMYECKOE W CTOMKoe. VIMEHHO Takoe IICHUXHYECKOE PacCTPOMCTBO JIOJKHO
XapaKTepru30BaTh MEIUIIMHCKUN KPUTEPUN HEJIeeCTIOCOOHOTO JIUIIA.

B ostoit cBsizm mpemnaraercs 1.l cr.29 'K PO u3noxute B clieayrolien
penakmuu: «I'paxgaHWH, KOTOPBIM BCIEACTBHE XPOHHUYECKOTO IICUXHYECKOIO
paccTpoiicTBa HE MOKET IMTOHUMATh 3HAYCHUSI CBOUX JIEUCTBUM UM PYKOBOJUTH UMH,
MOXET OBITh TpPHU3HAH CYJAOM HEJEEeCIOCOOHBIM B TOPSAJIKE, YCTAaHOBJICHHOM
IrpaXJIaHCKUM MPOLECCYaIbHbIM 3aKOHOAATENbCTBOM. Haj HUM ycTaHaBiIuBaeTCs
oIeKa.

Takum 00pa3om, ycTaHOBIeHHble B Poccuum Ha 3aKOHOAATEIBLHOM YpPOBHE
OCHOBaHMS JUIsl NMPU3HAHMS JHIA HEAEECHOCOOHBIM, TpeOyroT Oosiee AETAIBHOIO
Hay4YHOTO OCMBICJICHHS. Henmocrarounas pa3paboTaHHOCTh KpUTEpHEB
HEJIEeCTIOCOOHOCTH, COOTHOIIECHUSI HEIEECIIOCOOHOCTU CO CXOJHBIMU MPABOBBIMU
MOHSATHUSMH, Ha MPAKTUKE CIIOCOOHO MPUBECTH K HApYIISHUSM MpaB KaK caMHUX JIMII,
CTpaJalolUX IICUXMYECKUMH  PAcCTPOMCTBaMHM, TaK M HHBIX CYOBEKTOB
IpakIaHCKOTO MpaBa.
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MarucTp IOpUJI.HayK, CTApIIUi IPEenoJaBaTeb

Ka(eapbl TEOPUHU TOCY1apCTBa U MTpaBa

Kocranaiickoro pernoHagbHOIO YHUBEPCUTETA UMEHHU A. balTypChiHOBA

HEKOTOPBIE IPOBJIEMHBIE ACIIEKTBI AEATEJIBHOCTH OOH

OOH, nm Opranuzanus O0beauHeHHBIX Haruii, Bo3HUKIIa U3 00beTMHECHHBIX
HaIUi, anbsHca, moOeAuBIIero ¢amu3M BO BpeMs BTOPOMl MHUpPOBOM BOWHBI, a
TJIaBHOM MJieel OpraHu3aliii ObLIO MOMBITATHCS COXPAHUTh MUP, TIPU 3TOM COXpaHss
KPYIHBIA alIbSHC BOECHHOTO BpPEMEHM, TaKOBBIM ObLIO0 ToHsTHE Py3Benmbra. @.J1.
Py3BenbT Oyayun 01u3kuM HaOJoAaTeNeM 3a co3aHueM U Heynadyamu Jluru Harui,
Kotopas Obuta npeamectBeHHUKOM OOH, kak ynHOBHUK kabuHeTa Byapo Buibcona
W KaK HEYyJaBIIMICA KaHAUAAT B BUUe-Npe3ueHTl Bunscona B 1920 rony,
CTpeMUJICA co3daTh Oojiee yCTOMYMBYIO OpraHu3aluio, KoTopas OoJbIle
COOTBETCTBOBAJIA pEAIUSIM MHUpA, CUJIOHN, IEISIMU, UJIESIMHU, Ta, YTO HE OblIa ObI
nmoxoska Ha Jlury Hanuii, koTopasi mpuHAMasia JOCTOMHBIE PE3OIIOLNH, HO IPUA 3TOM
HE MOINIA MX BBINOJHUTH WM K€ IIOTOM MPOCTO  OCTaBJisla  HX
IPOUTHOPUPOBaHHBIMU. Korma pemokparudyeckue HapoOIbl IPOXOAAT  4YEpe3
y’KacaroIlylo BOMHY, KOTOpasi yOuiia MUJUTHOHBI JIOJICH W BbI3BaJla MHOTOYMCIICHHBIC
pa3pylieHus], B TAKOM CIy4yae MHOTHE XOTAT IOTOBOPA, UTO KaKoe-IMOO roCcy1apcTBO
WJIA K€ TOCYJapCTBa, CHOBA HE MOMAYT HAa BOMHY TAaK JIETKO, OHU HAJECHOTCS, YTO
OyInyT TOCTaBIEHBI Oaphepbl, KOTOPHIC MPHOCTAHOBAT CTPEMJICHHE K BOWHE U
MPEIOCTABAT AJIBTEPHATUBHBIC JUILNIOMATUYECKUE MEXAHU3MBI I COXPaHEHUS
mupa. Co3nanue noJ00HON OpraHu3alum, 3TO COco0 MPUBSA3aTh CTPAHbI HABCET/Ia K
COI03y BOEGHHOT'O BPEMEHHU, CO37aBasi HA0Op MpaBUJI sl COONIOACHUS U B3paliuBas
OoJsiee TMEpCHEKTHBHYIO TUIaThoOpMy s MUpa, BEAb pPedb HJET HE TOJBKO 00
ujeanax, HO 3TO Takxke o meHe BouHbl. OOH, kak opraHuzanus, IEHCTBUTEIBHO
nosiBUjIach OyKBaJdbHO M3 Temia BTopodl MUpOBOW BOWHBI, a Takke M3 Ieria
npenpiaymero nposana Jlurm Hanwmit. YenoseuectBo nosyuuno OOH, oueBuaHo, B
KECTOKUX  OOCTOSITENIbCTBAX TOTO BPEMEHM, KOTOPHIE 3aCTaBWJIM  MHOTHX
rOCYyapCTBEHHBIX ACATENIEN U MOJTUTUKOB MOHITh, YTO OHU JOBEJIM MUP 10 I'PaHU.

B 21-m Beke Opranumzanusi O0benuHeHHbIX Hammid mpojomkaeT aKkTUBHYHO
paboTy TO MOMNEPKAHUIO MEXAYHAPOTHOTO MHUpAa M O€30MaCHOCTH, OKa3aHUIO
TYMaHUTAPHOW TIOMOINM HYXKJAIOIIAMCS, 3alllUTe TpaB M CBOOOJ] dYeJOBEKa W
OTCTAauBaHUIO HOPM MEXKYHApPOHOIO MpaBa B COOTBETCTBUU ¢ ¥YcTaBoM OpraHuzanuu
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[1]. Ognako OOH — 310 opranuzanus, kotopas uniet Bropoe asixanue. OOH cuibHO
NoCTpajana, MOXKHO CKa3aTh, Obuia HegeecriocoOHa B 2003 romy, xorna Toru bisp u
Jlxopmxk bymi-mimammmi pemmiy MoWTA Ha BOMHY B OTHOILIEHUMW Mpaka, HECMOTpsS Ha
Beto CoBera besomacHoctu. Bee Hauanock 12 centsaops 2002 roga, Koraa npe3uaeHT
Jxopmx by HeokuaaHHO 1Ji1 MHOTUX BbIHEC Bompoc o0 Mpake Ha oOcyxieHue
I'enepanbhoit Accambiien u npusBai OOH npuHATH Mephl MPOTUB OTKA3aBIIETOCA
pazopyxkutbca barmana. «Msl Oynem pabotath ¢ CoBerom besomacHoctu OOH,
100MBasCh HEOOXOMUMBIX PE30IIONUIY, — cka3an by, npeaynpenus, 0AHAKO, YTO
OH coOupaeTcsi AEHCTBOBaTh B OJWHOUYKY B ciydyae HeBblmosiHeHHss OOH cBomx
obsi3arenscTB. OnHako, kak Obl J[.bym-mmanmmii He mertancs yoeauts OOH, a B
ocobennoct Coer bezomacHoctu OOH B cBOMX HamMepeHHSIX Ha MPOTSHKEHHUH
JI0JITOTO BPEMEHH, EMY BCE )K€ HE YJalI0Ch TOOUTHCS €AMHOIYIIHNS MSTH OCTOSHHBIX
ywieHoB CoBera be3omacHocT B OTHOHIEHWH 3TOro Bompoca [2]. Tor ¢akt, yto B
urore neiictBusi Cosera besonmacHoct OOH ObplM MPOMTHOPUPOBAHBI, 3TO B CBOEM
poze crenaio OOH He uMerolieit 3HaueHus1 OpraHu3aInio, e€ aBTOPUTET ObLT OcIa0sIeH
U cokpauleH B o0beme. Ho Temneps, korna-ro Bpems Mo3aju, Korja y Hac €CTh HOBBIM
I'enepanibHblil cekpeTapb — AHTOHHMO ['yTeppHill, KOTOpBI HaxOOUTCS B JaHHOU
nomwkHocTr ¢ 2017 roma, MOXKHO CUMTaTh, YTO 3TO OOJiee MEPCIEKTUBHBIN nepuoa. Y
MHUpa €CTh HOBBIE JIMJIEPbl B OOJIBIIMHCTBE CTPaH-TIOCTOSHHBIX uieHOB CoBeTa
bezonacnoctu. 1 Hanexxma coctout B ToM, 4T0 OOH MOKET BOCCTaHOBUTH SICHYIO POJIb
B MUpE, Ipy>k0y HapoAOB, €TUHCTBO U paBeHCTBO. Ecnu Bbl mocMoTtpute Ha ycra OOH,
TO YBHJIUTE, YTO MUP U O€30MaCHOCTh UTPAIOT OYEHb BAXKHYIO poib B co3nanuu OOH,
TaKKe Pa3BUTHE M IMpaBa yelloBeKka. JTo ObUIo Oosee yeM 70 JeT Hazad, HO U CETOHS
MO-TIPEKHEMY 3TH BOIPOCHI OCTAIOTCS OYEHB AKTYaJIbHBIMHU.

MoxHo 3ametuTh, uTo B OOH ecTh HEKOTOphIE MPOOJIEMHBIE ACTIEKThI, 3 UMEHHO
HekoTtopble Henoctatku B CoBere besomacHoctn. OcHoBHas mnpobOiiema B CoBete
besonacnoctu OOH - 310 oTcyrcTBUE perpe3eHTaTuBHOCTH. Benb Opranuzanus
OO0bvenunenHbix Haruit - 5TO yHHBepcasibHas MEXIyHapOJHAsh OpraHU3alusl, €CTb
MHOro paznnuHbeix nporpamm OOH u cnenuanm3vpOBaHHBIX YUPEKICHH, KOTOPHIE
ABJSIFOTCS.  TIOUCTUHE MHOTOCTOPOHHUMH, pa3zHooOpazHbiMu, Ha 310 OOH camu
HEOJHOKPATHO YKa3blBalOT B CBOMX BBICTYIUICHHUSX, OJHAKO IOYEMY-TO IIOCTOSTHHO
nevictByromuit  oprad  Opranumzain  OO0beuHeHHBIX Haruit Ha  KOTOpBIM, B
cooTBeTCTBHH cO cTtaTheél 24 Yceraa OOH, Bo3noskeHa riaBHas OTBETCTBEHHOCTD 3a
noJAJIep KaHhe MEXKAYHAPOJHOTO MHpa U O€30MACHOCTM — HE HAJleJIeH TaKhM
pazHooOpasuem. Coset bezonacnoctu OOH coctout u3 15 uiaeHOB, ATh U3 KOTOPBIX
SBJISIIOTCSL MOCTOSSHHBIMU: BenukoOpurtanusi, Kurait, Poccus, CIIA, ®panuus —
cTpaHbl-nodeauTeny Bo BTopoit MupoBoii BoliHe, 001a1at0T MIPABOM BETO, U JIECSITh —
HEMOCTOSAHHBIMU, M30MpaeMbiMu ['eHepanbHOil AccambOneeit OOH Ha nByxieTHH
MEPUOJI — MO MATHh CTPAH Kbl rojl [3]. MHOrue rocyiapctsa cumuTaroT, yto CoBer
besonacnoctu Hamo pedopmMupoBaTh, Beb MOXKEM JH Mbl IEHCTBUTEIBHO CKa3aTh,
yto @panmnus Oomnbire, yem Wuaus, nnu BenukoOputanusi O0NbIlle U BaXXHEE YeM
Anonusa win 'epmanus? OJHAKO 3TO BONPOC HE TOJBKO O PABEHCTBE MEXKIY
rocyapcTBaMH, HO M COINEpPHHYECTBO 3a cdepbl BiusHUSA. [lepBpie rombI
nestenbHOCTH BhIcmiero oprana OOH OblIm oTMEYEHBI pe3Kod KOH(pPOHTAIuei
3aMagHOTO0 M COBETCKOTrO OJIOKOB, KaXKAash M3 CTOPOH CTPEMUJIACh MCIIOJIb30BATh
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OpPraHM3aLMI0 U CBOE IIPAaBO BETO B CBOMX MHTepecax. Ha maHHBIM MOMEHT IpaBoM
BETO XOTAT 00J1afjaTh MHOTHE CTpaHbl U 3TO KakK pa3 To, YTO B ce0e Mmojpa3yMeBaeT
pebopmupoBanue. Pedpopma Cosera besomacHoctu OOH  mnoapaszymeBaer
pa3zHo00Opa3HbIe MPEATI0KEHH S, BKIIOUYAIOIKE B ce0s1 poLieIypHbIe pepOpPMBI, TAKHE,
KAaK €ro pacllupeHHe, OrpaHUYEHUE MpaBa BETO, KOTOPbIE €CTh Y MATH MOCTOSTHHBIX
yieHoB. PedopmupoBaHue mnpakTMuecku Bcerja MoJpa3yMeBaeTcs MO IJIaHOM
peopraHu3alny CTPYKTYphl WM PacCUIMPEHUsl YHCia 4iIeHOB. MHOrHe rocyagapcrsa
BBIJIBUTAIOT UJCH TOJHOW M a0comoTHO BakHOH pedopmbl OOH u pamukaibHOTO
mepecMoTpa ee YcraBa, KOTOpBIM ObL1 moamucaH 26 uroHA 1945 roma B CaH-
O®paHuucko U painee BCTynui B cuily 24 okts0pst 1945 roga. MHorue MCKpeHHE
CUHTAIOT, 9TO HYXKHA peopma, Tak KaK Ha JaHHBIA MOMEHT yke HacTynui 2022 rox,
M ATO HACTyNnuBIIEe BpeMsi TpeOyeT NepeMeH. DTO TakXe MOJIMETHI IUPEKTOp
Ilentpa wuccienoBanuii npu yHuBepcutere TopoHto, G8 — KiIyd Beaylmux
SKOHOMMYECKH Pa3BUTHIX CTPaH, B OJJHOM M3 CBOMX BBICTYIUICHUH, OH 3asBHJI, YTO:
«Coser bezonacHoctu OOH, YcraB OOH, camo ycTpoHCTBO 3TOH OpraHU3aldH
COBEpUIEHHO He oOTBevyaroT Bbi3oBaM 21 Beka. OOH co3gaHa B HHTEpecax
CYBEpEHHBIX TOCYJApCTB-HAllU, a B J3py TJo0alu3aluy 3THUM TOCYAapCTBaM
IPUXOJUT KOHEID).

Tor (dakT, yT0O MHOTHE TOCyJapcTBa XOTSIT BOWTHU B MOCTOSHHOE YJICHCTBO
Cosera bezonacHoctd, OOYCIOBIEHO TE€M, 4YTO MEXKIYHAPOIHBIE OTHOIICHUS
roCyapcCTB, IMHAMHKA, POCT, MOMYJSIPHOCTh CTPaH U UX CHJIBI Ha MEXIYHApOIHOU
apeHe B Mupe u3mMeHwinch. Hanpumep, MHaus, koTopas HE COCTOMT B CTPYKTYpe
noctostHHbIX 4iieHOB CoBeTa beszonacHoctn OOH, ckopo BBIMAET BIIEpE IO CBOEMY
AKOHOMHUYECKOMY Pa3BUTHIO B MHUpE U onepeauT dpaHiuo, KOTopas B OTIMYUE OT
Nugun BXOOWT B YMCJIO MATH MNOCTOSHHBIX WieHOB. Takxke ecth Anonus, FOxHas
Kopes, IlIBelinapusi, 3Tu cTpanbl onepexaroT OpaHiuio U gaxe BennkoOpuTaHuio
110 3KOHOMHUYECKOMY POCTY, HO B COCTaB IOCTOSIHHBIX YJIEHOB Tak U He Bouuin. Ho B
TO K€ BpPEMsI HYKHO I[OHMMAaTh, YTO HE BCE 3aBUCUT OT 3KOHOMHYECKOIO pOCTA,
ycnexa CTpaH U UX MOMYJISIPHOCTH B MEXIYHAPOAHOW IMPOCTPAHCTBE, €CTh P
ONPENICJICHHBIX CTPaH, B KOTOPBIX MpaBa YEJIOBEKA CTABATCS MOJ Yrpo3y, HO Ha 3TH
CTpaHbl MUPOBOE COOOIIECTBO NaXke HEe oOpaIaeT BHUMaHUE, MHOTUE U3 3THX CTPaH
HOCAT CTAaTyC CTPaH «TPETHEr0 MUpPa», CIOJa MOXHO ONPEIEIUTh CTPaHbl A3UH,
Adpuku u Jlatuackoit Amepuku. [loHsTHE «CTpaHbl TPETHETO MHUPA» - BO3ZHUKIIO
nocie Bropoit mupoBoil BoitHbI, kak u Opranmzanus O0beauHeHHbIx Haruii. K
TaKUM CTpaHaM MOXHO oTHecTu: Askup, Kenus, Ddwuonus, Hurepus, Erumner,
CaynoBckas Apasusd, [lakucran, Uspauns, Aprentuna, bomuBusa, Kocrta-Puka wu
apyrue, corinacHo crucky World Data info [4]. B nmocrosiuHom uienctBe CoBeTa
bezonachoctu  OOH He COCTOUT HU OJHO TOCYJIapCTBO, KOTOPOE MOTJO OBl
npeAcTaBiaTh Apuxy unu ke JlatuHckyro Amepuky. Mup pa3BuBaeTcs, Mod3TOMy
apUKaHCKUE CTpPaHbI, a3UATCKUE W JATHHO-aMEPUKAHCKUE CTPaHbI, UTPAIOT OYCHb
BAXHYIO POJIb B MEXAYHAPOJAHBIX OTHONIEHUSAX, TaK YTO €CTh OIpaBJaHHAs
HE00XOUMOCTh B peOpME MO OTHOIICHHUIO K 3TUM CTpaHaM.

Henb3s 3a0piBath 1 0 Snonuu ¢ ['epmanuei, KOTopble TakXe M0 CUX MOpP HE
BXOJAT B UMCJIO ITOCTOSHHBIX 4iaeHOoB CoBera be3zomacHoctn OOH, HO 31eCch cHOBA
HAJO0 BEpHYTCA BO BpeMeHa BTopoil MHpOBOW BOIHBI, Korma Oblla cO37aHa
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Opranuzanus O6benuHeHHbIx Hammil, Torna ctaHeT mOHSATHO, YTO TaKOe MOJIOKEHUE
JAHHBIX JIBYX CTpaH ObUIO ONpaBAaHHBIM, TaK Kak 3TH TOCyJapcTBa, Oyaydu
arpeccopaMmM, €CTECTBEHHO, HE€ MOIJIA TONacTh B YHCIO TOCYNAPCTB, KOTOPBIE
JOJKHBI paboTaTh BO 0JIar0 MUpa M TPU3BAHHBIX OOECMEYUTH MEXKIYHAPOIHYIO
Oe3omacHocTh. OJHAKO Ha CEroAHSIIHUN AeHb fnoHus u ['epMaHus sBISIOTCA
OJIHUMH U3 HanOoJiee pa3BUTHIX TOCYIAPCTB HAIllEH MJIaHEThl U UMEIOT TOJIHOE MPABO
TpeboBaTh JuIsl cedst MecTa cpeny nocTosiHHbIX WwieHoB Coseta be3onacHoct OOH.
Kpowme Toro, He ynoMmsiHyTh TOT ¢akT, yTo Anonus u ['epmanus 3aHUMaOT BTOPOE U
TpeThe MecTa Mo 00beMy (GuHAHCHpOBaHUS B camy opranuzauuto OOH, ycrymas
tonbko CIIIA, rocyaapcTtBy, KOTOpoe€ JenaeT OOJibllie BCEro MOXEPTBOBAHUI B
CTOPOHY HOBBIX M CTapblX IIPOEKTOB OpPraHMU3aLMH, MEPONPHUATUN, KOTOPBIC
npoBoasaTcs nox srunor OOH u T.4.

Ha pmaHHbIi MOMEHT OOJIBIIMHCTBO TIOCYJIapCTB-wieHOB Opranuzanuu
O6benunennsix Haumii nmoanepxkuBarotr pedopmupoanue Cosera besomacHoctH,
OTHOCAILEroCs K YHCIy WIECTHM «IIaBHbIX opraHoB» OOH, ogHako wumerorcs
pa3HorjaacHsi OTHOCUTEIBHO BOIPOCOB O peau3aluu JaHHON pedopMbl, HaIIpUMeEp, O
Croco0ax U NOPSAAKOB UCIIOTHEHUS U POBEACHUS TaHHOU pedopmbl. Eciiu roBoputs
npo MojiepxkKy, To BenukoOpuranus, Poccus u @pannusa nognepxamn B OOH
yieHoB G4 - Snonwuto, ['epmanuto, Muauro u bpaszunuto. Ho npu Bcem 3ToM, erie HU
OJIMH TPOEKT IMPEAJIOKEHHBI M0 pepOopMUPOBAHUIO OCHOBHBIX uieHOB CoBera
beszonacHoctu OOH He ObLI MPUHAT U YUCIO CTPAaH, BXOIALIUX B MOCTOSHHOE
YJIEHCTBO — OCTAETCS HEU3MEHHBIM I10 CETOIHSIIHUMN JCHb.

['maBHBI BONPOC, KOTOPBIA IMOSBIISIETCS, KOTAA JyMacllb O BOIPOCAX
pedpopmupoBanusi Coera bezonmacHoctu OOH — uyto Oynmer manbime ¢ OOH?
N3MeHeHnsT WM OTCYTCTBUE HM3MEHEHHH B CTOJIb BAXHBIX BOIIPOCax BCEraa
IIPUHOCAT KAaKOW-TO ompenesieHHbl pe3ynbrar. Ha nanueiii Moment OOH Tteprut B
CBOIO CTOPOHY OYE€Hb MHOI'O KPUTHKH U YK€ TOCTATOYHO MOJUTUKOB BBICKA3aJIOCh HA
temy Toro, yto y OOH HeT Oyaymiero, Tak Kak Obliasi cujia OpraHu3aliy NoTepsiHa.
Ha namen muranere A0CTaTOYHO TOCYHApPCTB, MEXKIY KOTOPBIMU HMAYT BOCHHBIC
neiicteus, a OOH, kak opranu3zainus, KoTopas Oblaa co3faHa Uid NOJJEPKaHUS U
VKpEIUIEHUsI MEXAYHapOAHOrO Mupa M O€30MacHOCTH, a TaKXkKe pa3BUTHS
COTPYAHHYECTBA MEXAY TOCYAapCTBAMM — HE CIPABIIETCS C IOCTABICHHBIMHU
LEJIIMU U 3a1a4aMi. Vcnionb30BaHue BETO SABISIETCSA OQHUM U3 IIPENATCTBUM, TaK KaK
BCE Yallle CTPaHbl, KOTOPbIE 00JIa1al0T TaHHBIM MTPABOM — CTAJIA UM 3JI0yHOTPEOIISTD,
a T€ roCyJ1apCTBa, Y KOTOPBIX OTCYTCTBYET TAHHOE MPABO — MBITAIOTCA BCEMH CUIIAMHU
OCrocoOCTBOBATh TOMY, YTOOBI OHO y HUX NosiBWIIOCh. OnHako y OOH moxeT ObITh
Oynyiee, Bep Hadyanoch Bce ¢ 5S0-TH cTpaH, a HA JaHHBIH MOMEHT — 3TO YHCIIO
coctaBisieT yxe 193 rocynapcTB-4i€HOB OpraHU3alvy.

Jlurepartypa
1. Caur «OOH»: Uctopus Opranuzanuu OO0BeIMHEHHBIX Harmit
https://www.un.org/ru/about-us/history-of-the-un.
2. Caiit «Poccus B I'mobGampuor Ilommtuke» - CoBer besomacHoctu

https://globalaffairs.ru/articles/sovet-bezopasnosti-v-chem-prichina-provala/.

24



3. bubmuorexka IlepBoro Ilpesumenta Pecmyomuknm Kaszaxcram —  EnGacer
https://elbasylibrary.gov.kz/ru/news/kazakhstan-v-sovete-bezopasnosti-oon#_ftnref1.
4. Caiir «WorldData.info - PasBuBarommecs cTpaHbl TPEThEro  MHUPA

https://www.worlddata.info/developing-countries.php.

KapOynopa Kenxeryiab AnubOekoBHa, CTyICHTKA 4 Kypca
HalpaBJeHus NoAroToBKM «tOpucnpyaeHus»,

Hayunsblii pykoBoautens: HoBrymanosa I'ynbHapa CanBakacoBHa,
CTapUINi MpenoaBaTeNb Kageapsl mpasa

Kocranaiickoro punuana ®I'bOY BO

«HensiOMHCKUI TOCYAApCTBEHHBIA YHUBEPCUTET

IMPOBJIEMHBIE ACIHEKTbBI YHACTHUA TIPOKYPOPA B
I'PA’XKJAHCKOM ITPOIECCE

Cornacio 4. 1 cr. 1 ®denepanpHoro 3akoHa ot 17.01.1992 Ne 2202-1 «O
npokypatype Poccuiickoit @eaepanumn» (nanee — D3 «O npokyparype Poccuiickoii
®denepanun), MpoKypaTypa — 3To eArHas denepanbHas EHTpAIU30BaHHAs CUCTEMa
OpPraHoOB, KOTOpPbIE OT UMEHM TOCYAapCTBa OCYLIECTBIISIIOT HAI30p 32 COOIMIOACHUEM
nonoxxeunit Koncrurynum Poccmiickorn @enepanyy 1 UCHIOJHEHUEM 3aKOHOB,
nercTByrommx — Ha reppuropun  Poccuiickoit  ®enpepaumu.[1] Kpome  Toro,
3aKoHo#aTenbCcTBOM  Poccuiickoni  denmepanyui  ONPENENEHO, 4YTO MPOKYPOPHI
MPUHUMAIOT AKTUBHOE y4yacTHe B CyJeOHBIX 3acenaHusx. boiree KOHKpeTHO 00 3Toil
(GYHKUIHU COACPKUTCS B TPAKIAHCKO-TIPOLIECCYATbHOM 3aKOHOAATENIbCTBE.

AHanu3 MoJIoKEeHUN |'pakIaHCKOro mpoleccyalbHOTO Kojekca Poccuiickon
®enepanuu ot 14.11.2002 Ne 138-D3 (manee — ['TIK P®) u @3 «O npokyparype
Poccuiickon ®@enepanun», KacarOlUXCs y4acTUs MPOKYpopa B PACCMOTPEHUU €I
CyJ1aMH, TI0O3BOJIMJI BBIJCIUTH OCHOBHBIC TIPOOJIEMBI, KacarolIuecs TaHHOU TeMBI [2].

TmarenbHO TPOBEACHHBIM aHAIW3 MO3BOJIMII BBISIBUTH, YTO JIEUCTBYIOLIUM
rPaXJAHCKO-TIPOLECCYAIbHBIM ~ 3aKOHOAATEIbCTBOM  y4acTHE  MOPOKypopa B
IpaXKJaHCKOM Tpoliecce onpeneneHo B AByx ¢opmax [3, c. 188]:

1. Tlogava 3asBiieHHS B CyA C TPOCHOON O BO30YXKIEHWU MPOU3BOICTBA IO
IPAXKJAHCKOMY JIeTy C LEJbIO 3alllUThl IPaB, CBOOO M 3aKOHHBIX UHTEPECOB JIPYTUX
Tl KaK 1 nponucado B 4. 1 ct. 45 ['TIK P®, B coorBeTcTBUU ¢ KOTOpOil «IIpokypop
BIIpaBe OOpaTUThCA B CyJA C 3asBJICHMEM B 3allUTy NpaB, CBOOOA M 3aKOHHBIX
UHTEPECOB TPAXKAaH, HEOIPEHEIICHHOIO Kpyra JMI[ WU UHTepecoB Poccuiickon
®denepanuu, cyobekToB Poccuiickoit denepanun, MyHUITUTIATBHBIX 00pa30BaHUN»;

2. Yyactue B cyieOHOM Ipoliecce, KOTOPbI Havyayicsl MO UHULIUATUBE JIPYTUX
maa. B gaHHOM  ciiywae  IpPOKypOp  JaeT  IIPaBOBOE  3aKJIIOYEHHE 10
paccMaTpuBaeMOMY CYAOM Jelly, 0 ueMm roBoputrcs BY. 3 cr. 45 TTIK P®, B
COOTBETCTBUM C KOTOPOU NPOKYPOP «BCTYIIAET B IPOLECC M JACT 3aKIIOYECHHUE IO
JeraM O BBICEJICHHHM, O BOCCTAHOBJIEHMHM Ha paldoTe, O BO3MEILEHUWU BpeEaa,
MPUYUHEHHOTO KU3HU WIH 3J]0POBbIO, & TAKKE B MHBIX CIydasiX, MPEIyCMOTPEHHBIX
(denepanbHBIMU 3aKOHAMIY [2].
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B cnyuae, ecnu mpokypop peann3oBall OJHY U3 BBILIEHEPEUUCICHHBIX (HOopM,
OH MOXET NpHOErHYyTh K aneUIAIHOHHOMY, KAaCCAIlMOHHOMY U HAaJI30pPHOMY
00>KaJI0OBaHUIO TIOCTAHOBJICHUH MO TPaKIAHCKUM JieJlaM, B PACCMOTPEHUH KOTOPBIX
y4acTBOBAJI WM MOT OBl y4acTBOBaTh Ha ocHoBaHuU CT. 45 ['TIK PO [1].

Kpowme toro, npunstseiii B 2002 rogy I'TIK P®, usmenunn npaBoBoe MOJ0KEHHUE
IPOKYpOpa B TPAXKIAHCKOM CYIONPOU3BOJCTBE, @ 3TO, B CBOIO OYEPEb, IIPUBEIIO K
IPOTUBOpPEUHSIM ¢ HEKOTOpbIMU HOpMaMu D3 «O nipokypatype PDO». Tak, Hanpumep,
B 1. 4 cT. 27 @3 «O mpokyparype PD» yka3zaHo, 94TO OCHOBaHHEM IS OOpAIICHUS
MIPOKYypOpa B CyJ C HMCKOM SIBIIIFOTCS HapyLIEeHUs NHpaB W CBOOOJ 4YEIOBEKa H
IrPOKJAHMHA, 3allIWIIAEMBIX B TMOPSAKE TPAKIAHCKOTO U aAMUHUCTPATHBHOIO
CyJIOIIPOM3BOJICTBA, KOrJa TNOCTPAJaBLIMK IO COCTOSIHUIO 3/I0POBBS, BO3PAaCTy
WJIM UHBIM MPUYUHAM HE MOXET JIMYHO OTCTaWBaTh B CyJA€ WIN apOUTPAKHOM CyJIE
CBOM IIpaBa W CBOOOJBI WJIM KOTJla HAPYIIEHbI MpaBa U CBOOOABI 3HAYMTEIHHOIO
qyclia TpakJaH JUOO B CHIIy MHBIX OOCTOSITENIBCTB HApYILIEHUE MPUOOpENo ocodoe
OOLIECTBEHHOE 3HAYEHUE, MPOKYpOp MNPEAbSBISACT U MOJACPKHUBACT B CyAe WIU
apOUTpaXHOM CyJIe HCK B MHTEpECcaX MOCTPA/IaBIIINX.

Onnako, 1. 1 ct. 45 T'TIK P® 3akperuisier 3a MpoKypopoM MpaBo oOpaiieHus: B
Cyl C 3asBJICHHMEM B 3alllUTy TIpaB, CBOOOJ W 3aKOHHBIX HMHTEPECOB TPaKIaH,
HEONpEAEICHHOrO Kpyra Jui wid uHtepecoB Poccuiickoit ®denepauuu, cCyOBEKTOB
Poccuiickoit denepanuy, MyHUIMIAIBHBIX OOpa30BaHWM, HO OH HE HMEET IpaBa
YKa3bIBaTh B MOJAHHOM 3asBJIEHUH, UTO JI€JI0 MPHOOpPENIo 0co00e 3HAYCHUE, TaKKE OH
HE MOJKET MOJaBaTh 3asBJICHUE B 3ALLUTY MPaB «3HAYUTEIHHOIO KpyTra JHID», TOTOMY
YTO UX MOXKHO MHIMBHUIyaJTU3UPOBATh U MPUBJIEYb B POIIECC B KaueCTBE UCTLOB. Eciu
B CKE H YKa3aHO, YTO MOCIYKHJIO OCHOBAaHUEM JUId OOpAaIlEHHsl B CyJl, TO MPH Mo1a4e
TaKWX 3asIBJICHUN B UX IIPUHATHM CJIEIYET OTKa3blBaTh HAa OCHOBaHuM 4. 3 cr. 131 I'TIK
P® BBuay Toro, uro Oyner HapyuieHa (popMa nofavu KCKOBOT'O 3asIBIICHUSI.

[TpoBenst pazdop ct. 27 ®3 «O npokyparype PD» uct. 45 I'TIK PO namu
ObLJI0O OOHApYXKEHO JBa MPOTUBOpPEYAIMX JPYr APYTY TMOHATUS: «3HAYUTEIHHBINA
Kpyr JIMI» — 3TO BCErJa WHAWBUAYAIBHO OINpEIEIEHHas Trpynna Jul, a
«HeormnpeneneHHpi Kpyr JIMI» B CBOKO OYEPEAb — O3TO TAKOW KPYT JIML, KOTOPBIU
HEBO3MOXHO WHJMBHUAYaJU3UPOBaTh, IPUBIECYb B IPOLIECC B KAYECTBE MCTIOB,
yKa3aTh B PEIICHUN U PEIINTH BOMPOC O MIPaBax M 00S3aHHOCTAX KaXJOTO U3 HUX.

BrlmieckazanHoe TO3BOJISIET HAM CHIENIaTh BBIBOJ O TOM, 4TO ()OPMBI ydacTHs
OPOKYypopa B TPAXKIAHCKOM TIPOLECCE OXapaKTEpU30BaHbl HETOYHO U MECTAMHU
IPOTUBOPEUYHBO.

[Ipokypop oOpaiiaercs B CyJ ¢ 3asiBJIEHUEM O BO30YXKJACHUH MTPOU3BOACTBA 1O
IPAKJAHCKOMY [y C LEeJbI0 3allUThl MpaB, CBOOOJ W 3aKOHHBIX HHTEPECOB
rpaKJaHWHA TOJBKO TOTAA, KOr/la caM T'paXJAaHWH, HE MOXKET 3TOro cliejaTh M0 TeM
WM UHBIM TPUYMHAM, HAllPUMEP, M0 COCTOSHUIO 3[I0POBbsI, BO3PACTY U T. 1.

B T0 xe Bpems, B 4. 1 cr. 45 I'TIK P® Her yeTkux pa3bsiCHEHUI MO MOBOAY
YBaXUTEIbHBIX IPUYKH, & TAKKE OTCYTCTBYET COJIEPKAHUE MOJHOTO MEPEYHS.

Kpome TOro, Her B TIpaxAaHCKO-TPOLECCYaIbHOM 3aKOHOAATENIbCTBE U
KPUTEPHUEB, COTJIACHO KOTOPBIM OLIEHUBAETCS COCTOSIHUE 30POBbsl, KOTOPOE HE
MO3BOJISIET IPAXKIAHUHY CAMOCTOATEIBHO OOPATUTHCS B CYZ C LEIBIO 3alUThl CBOUX
HapyIIEHHBIX MPaB.
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Brimenepeuncnenusie  mpo0iemMbl B chepe TpakIaHCKO-TPOIECCYaTbHOTO
3aKOHOJATEIbCTBA HE MO3BOJSIOT KOHKPETHO OMPENEHUTh KPYT JIWI, 3alIUTy IpaB
KOTOPBIX MPOKYpOp MOXET OOpaTHThCS C 3asBieHHEeM B cyd. Mcxoas u3 aToro,
npeayaraercss BHecTd M3MeHeHus B 4. 1 cT. 45 T'TIK P®, rae Oyaer comepxkaTbes
Oonee dYeTkas (QOPMYJIMPOBKA OTHOCUTEIBHO Kpyra JHI], B 3allUTy KOTOPBIX
IPOKYPOP MOKET OOPATUTHCS C KICKOM B CY/I.

Jannoe npotuBopeune AByXx BujpoB HIIA MoxkeT ObITh pa3pelieHo, MmyTeM
MpUMEHEHUsT OOIIEro MPHHIMIA TPAKIAHCKOTO MPOIECCYaJbHOTO IpaBa, B CHITY
KOTOporo npuMeHeHuto noiexut HITA, oGnamaromuii HanboIbIIe pUInIeCKON
CHUJIOMN.

[Tocranosnenue Ilnenyma BepxoBuoro cyna P® ot 26.01.2010 roga Ne 1 «O
NPUMEHCHUN  CyJaMHM  TPAXKIAHCKOTO  3aKOHOJIATENBbCTBA,  PETYJIUPYIOLIETO
OTHOIIICHUSI MO 0053aTeIbCTBAM BCIICJICTBUE MPUYMHEHMS Bpela >KU3HU WIH
3I0POBBIO TPaKJaHWHA» MPENOCTaBIsCT MPOKypopa IMpPaBO ydyacTBOBATH B
pPacCMOTPEHUM JEd O BO3MEILICHUM Bpela, NMPUYMHEHHOIO YKU3HU WU 340POBBIO
rpaxnaad [4, c.59].

OtMmertnm, uto yacth 3 cratbu 45 ['TIK PO He npu3HaeT HESIBKY MPOKYypopa B
cyne0HOe 3acelaHue MPEMnsSTCTBUEM K pa30HpaTenbCTBY Jieja IO CYIIECTBY BHE
3aBUCUMOCTH OT Kareropuu nein. Mcxoas w3 TOro, 4ro Imo Jeinam O BBICEJICHUU
ydacTue MPOKypopa 00s3aTeNIbHO CIEAYeT YCTAaHOBUTH HEOOXOAUMOCTh OTIOKECHUS
cyneOHOro pa3doupaTeIbCTBA B CBA3U C HEIBKOW U3BEIICHHOTO MPOKYpOpa.

[Ipuka3 I'ennpokypatypsl Poccuu ot 10.07.2017 Ne 475 «O6 obecneueHuu
y4acTHsl MPOKYPOPOB B TPAXKIAHCKOM M AJMUHUCTPATUBHOM CYIOIPOU3BOIACTBE
MOMUMO OOSI3aHHOCTU YYacTUsi B PACCMOTPEHUHU TPaKAaHCKUX JEJI 3aKperuisieT
00s13aHHOCTh BCTYIUJICHUS B MPOIIECC HA JIIOOOM €ro CTaauu U Jaya 3aKJI0UYEeHHN 1o
JneraM O  BBICEJICHMHM, BOCCTAHOBJIGHMM Ha pa0oTe, BO3MEIICHUU Bpena,
NPUYMHEHHOTO U3HU WIH 3[I0POBBIO, a TAKXKE B MHBIX CIIy4asiX, IPEeIyCMOTPEHHBIX
yacTeio 3 cratbu 45 I'TIK P® [5, c.181].

Ananmu3 ['paxknanckoro npoueccyainbHoro kogekca PO, nmpaktuku BepxoBHOTO
cyna u ykazaHHoro IIpuka3za I'enepanbHOM mpoKyparypsl Poccum BbIsIBUI
MpOTUBOpEeUUsT Mexay HuMHU. Tak, komekc u Ilnenym BepxoBnoro cyma PO He
npeaycMaTpuBaeT OOS3aHHOCTH YYacTHsl MPOKYpOpa, B YACTHOCTH, MO JejiaM O
BO3MENIEHUU BpeAa, NPUYMHEHHOTO JKU3HU WJIH 3J0pPOBBI0 TPa)KJaH, a MPHUKa3
TEHIIPOKYPATyphl 3aKpeIUIIeT OO0S3aHHOCTh YYacTHsS MPOKypopa B PacCMOTPEHUU
BCEX YKazaHHbIX B yacTu 3 ctatbu 45 ['TIK PO kareropusix gen.

Jlns ycTpaHeHus TaHHOTO MPOTUBOPEYMS CIEIYET BHECTH M3MEHEHHS B YaCTh
3 cratbu 45 I'TIK PO, nznoxus ee B cnenyromeit penakiuu: «IIpokypop BcTymaer B
MPOIIeCC U JaeT 3aKJII0YEHUE 10 JiejaM O BBICEJIEHHWH, O BOCCTAHOBJICHUU Ha paboTe,
O BO3MEUICHUM BpeAa, NMPUUYMHEHHOTO XW3HU WJM 3J0POBBIO, & TaKXK€ B HHBIX
CiIyJasiX, TPeayCMOTpPEeHHBIX HactosumM Koaekcom u apyrumu  denepaibHbIMUA
3aKOHaMH, B LEJSAX OCYIIECTBICHUS BO3JIOKECHHBIX HA HErO MOJHOMOYMH. y4acTHE
MPOKYpOpa B PACCMOTPECHUH YKa3aHHBIX KaTETOPHA JIE MPU3HAETCS 005S3aTEeIbHBIM.
HesBka npokypopa, U3BEILIEHHOIO O BPEMEHU U MECTE PACCMOTPEHUS 1€, BICUYET
OTJIOKEHHE CyZIeOHOTO pasduparenncTBa [6, c.234].
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Takum oOpa3om. obecriedeHHe 3allUThl TPAXKAAHCKUX MPABOOTHOUICHHH C
1[EJIbIO TIOCTPOCHUS IPABOBOT'0 FOCYAAapCTBa, B TOM YHCIIE U TIPY YYaCTUHU MPOKYpopa
JUISL Taud 3aKJIFOYEHUS 110 ey SIBJISETCS HEOOXOIUMBIM HHCTPYMEHTOB 3aIlUThI Kak
YaCTHOTO, TaK W IMyOJMYHOTO HHTEpeca, OJHAKO HaM OH BHUJUTCS BPEMEHHBIM
UHCTpYMEHTOM. OCyIlIEeCTBIsAA IPABOBOE IPOCBEUICHUE TPAXKIAH, CO3JACTCS
HaJieKHas 0a3a 11 00BEKTUBHOTO IPaXKAaHCKOTO CYIONPOU3BOJICTRA.

HNcxons wm3 ananusza HOpM ['paxaaHCKOro IpoueccyalibHOro kojekca PO
MPOKYPOP — 3TO CAMOCTOSITENIbHBIN YYaCTHUK I'Pa’KIAHCKOTO mporecca. Ero Henb3d
MPU3HATH HU CTOPOHOW MO Jielly, HU UCTUOM. [loaTOMY yka3aHuwe 3akOHOHATENs B
gactu 2 crarbu 45 I'TIK P® Ha TO, 4TO MpOKYypOp MOJIB3YETCS MpaBaMHU U HECET
00SI3aHHOCTH KCTIIA CO3/Ia€T CIIOPHI U KOJUTM3UU B MPaBeE.

Takum  oOpa3oM, [JJIi  COBEPIICHCTBOBAHMS ~ HOPM  TpakJAaHCKOTO
MPOIECCYAIbHOTO 3aKOHOJATEIhCTBA ClIeyeT 00Jiee€ YETKO OINpeNeInuTh CTaTyc
IPOKypopa IyTeM BHeceHUsi u3MeHeHud B ctaTbio 45 I'TIK u uckirounTh U3 Hee
yKa3aHUEe Ha TMpaBa W OOSN3aHHOCTH HCTIA KaK TOXKJIECTBEHHBIX IIpaBaM H
00S3aHHOCTSIM MPOKYpOpa, H3MEHUTHh (GOPMYIUPOBKY uactu 1 crateu 45 ¢
yIPaBOMOYHUBAIOINIECH Ha OOS3BIBAIOIIYIO OOpaIlaThCs 3a 3allUTON MpaB TpaxaaH, a
TaK»K€ BHECTH U3MEHEHMS B 4acTh 3 crathu 45 I'TIK PO.

Buecenue ykazanHbix usmeHeHuii B ctatbio 45 ['TIK P® mo3BoJuUT MOBBICUTH
3G (PEKTUBHOCTH ACATENBHOCTA MPOKYpPATyphl MO 3aIUTE MPaB U CBOOOJ Tpa)kaaH,
pemTh npodsieMbl npaBonpuMenenus cratbu 45 T'TIK PO, u kak pesynbrar, Oyaet
CIOCOOCTBOBATh pPEAIbHOMY OOECHEUYEHHMIO MpaB, CBOOOJ M 3alUTE HHTEPECOB
rpaxkaa Ha teppuropuu Poccuniickon @enepanuu.
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WBanoB Erop ['ennagseBuy, ctyaent rpymnmnsl KIOY-202
HaIpaBJICHUs TOATOTOBKU «fOpucnpyaeHuus»
Hayunsiit pykoBoautens: Cumonosa FOnus MBaHoBHa,
KaH]I. IOpUJI. HAyK, TOIEHT Kadeapsl mpaBa
Kocranaiickoro ¢ummana ®I'bOY BO «Yenl'V»,

OUHAHCOBBIE IIMPAMU/BI: ITPOBJIEMbI ITOBBIIIIEHU A
IOOEKTUBHOCTHU YI'OJIOBHO-ITIPABOBOI'O 1
KPUMHHOJIOTMYECKOT'O MPOTUBOJIENCTBUS

Bonpoc o ¢uHaHCOBBIX MHUpaMUaax SIBISIETCA JTOCTATOYHO OOJIE3HEHHBIM IS
MHOTUX TpaXKJiaH, B 0COOEHHOCTH eciiu roBopuTh 0 Poccuiickoit dexneparuu, riae
(YHKUMOHUPOBAIM TaKU€ W3BECTHbIE NupaMuibl, kKak « MMMy, «llom Cenenray,
«Xomnep-MHBECT» U MHOTHE JIpyrye, MPUYMHUBIINE OTPOMHBIA COBOKYITHBIN yIiepo
BKJIaAunKaM. BooOie e wuccieaoBarend BOINpOca YTBEPKIAIOT, 4TO (EHOMEH
¢buHaHCOBBIX mHpamMusl BO3HUK mpaktudecku 300 ner Hazan. OauH U3 caMbIX
U3BECTHBIX MOJAO0HBIX MaxuHaTOpoB — Yapne3 [onmu (Hauamo XX Beka). Ero nms
CTaJO0 HApPUUATEIbHBIM, 10 CHUX IOpP NP0 HEKOTOPhIE COBPEMEHHBIC NUPAMUIBI
rOBOPST — «co3fana 1o npuHuumny [lonumy». CymiecTBoBaHue GUHAHCOBBIX MHUPAMMU/L
0OyCJIOBJIIEHO TE€M, YTO JI0 CHX IOp MUMEET MECTO 3HAUUTEIbHBIA CErMEHT «TEHEBOU
SKOHOMUKW» (JerajbHO HasbiBaeTcs mudpa 10 20 % or nerajbHONM 3KOHOMHUKH, HO
ckopee Bcero Ooumbie). Kpome Toro, y rpaxiaH OTCYTCTBYIOT HaBBbIKU
MHBECTHUPOBAaHUs COOCTBEHHBIX JIEHEXKHBIX cCpelncTtB. Yem Oojee 3aMeTHBIE
KpU3HUCHBIE SBJIEHUS HMMEIOT MECTO B TOCYAApCTBE, TEM aKTUBHEE HAUYMHAIOT
MOSIBISATHCA HOBBIE TUITBI (PMHAHCOBBIX MUpaMuJ. B mocneaHee Bpemsi CTaio MHOIO
MOAOOHBIX OpraHu3auuii B ceTu MHTepHET, B YaCTHOCTH, B CBA3U C 00OpPOTOM
KpunToBamoThl. Kak u 51r00ble MOIIEHHMYECKHE CXEMbl, (PMHAHCOBBIC MUPAMUIBI
OTJIMYAeT IIOCTOSIHHAsT Moau(UKaIus, TpucrnocobiieHne, KamyQIupoBaHUE IO
3aKOHHYI0 JKOHOMHYECKYIO JesiTelbHOCTh. B memom, mo 2016 roma momoOHBIE
JIENUCTBUA YacTO M MOJTyYalu KBaTU(PUKAINIO Kak MoeHHn4ecTBO (cT. 159 YK PD)
WJIM Kak JokenpeanpuHuMatensbeTBo (cT. 173 YK P®). Onnako ¢ 2016 rona B YK PO
BitoueHa cT. 172.2 YK P® — «Opranuzauusi JIEATEIbHOCTH IO HPUBICYEHUIO
JIEHEKHBIX CPENICTB U (WJIM) UHOTO UMYILIECTBAY.

Onpenenenue MOHATUSL «(DUHAHCOBAsA MUPAMUJIA» BO MHOTOM 3aBHCHUT OT TOM
chepbl HAydyHOrOo 3HaHMS, B KOTOpPOW OHO wuccieayercs. Tak, B pamkax
SKOHOMHUYECKOTO  acleKTa  OIEHKM  MOHATHS  «(pUHAHCOBas  MHUPAMUJA»
IPEUMYILECTBEHHO BBIACIIAIOTCS ee coJiepKaTesIbHO-(DYHKIIMOHATIbHbIE
OCOOEHHOCTH, B paMKax KOTOpbIX (MHAHCOBAas MUPAMHIA «IIPEACTaBISET COOOMU
(uHaHCOBOE MPEANPUSTUE, MPUBIIEKAIONIEE IE€HBIM HHBECTOPOB BBICOKUM JTOXOIOM,
KOTOPBI  BBIIUIAUMBAETCAd  (LEIMKOM WM  TNPEUMYIIECTBEHHO) M3  HOBBIX
nocryruienuit» [1, €. 94]. JIpyrue TpakTOBKM B OOJIbLICH CTENEHH AaKIEHTUPYIOT
BHUMaHHUE Ha TOM aclekTe, YTo (puHaHCOBasi MUpaMuAa MPEACTaBISET COOON HE camy
HEIOCPEICTBEHHO OPTraHU3aLMIO (PEaIbHOE IOPUANYECKOE JIMLO WIH €r0 UMUTALIHIO),
a cnenupuueckuii (UHAHCOBBII MEXaHW3M, MPU KOTOPOM Ha NPOTHKEHUU
ONpENEIEHHOr0 MepHUoAa BPEMEHU OCYLIECTBISETCS BbILJIATa CBOEOOPa3HBIX
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«JIMBUJEHJIOB» 3a CUET MOCTYIUIEHUSI CPEACTB OT HOBBIX BKJIAJUUKOB [2; 3, c. 178-
184]. lna uccnenoBanuii B chepe yrosioBHO-IIPABOBOTO U KPUMHUHOJIOTUYECKOIO, a
TaK)K€ COLMOJIOTMYECKOTO aHajIn3a XapakTepHa OIEHKa JIeATeNbHOCTH (DMHAHCOBBIX
nupamMui B KauyecTBE KPUMHUHAIBHOTO MOIIEHHUYECKOTO0 MHCTPYMEHTa MJis
JOCTKEHUs pUuObLIeH u cBepxnpuOdbuiei [4; 5]. Eciu nccnegoBanue nNpou3BOIUTCS
UCKJIFOUUTEIHHO B 00JIACTH KPUMHUHOJIOTMYECKOTO aHaIn3a, TO OHO HEPENIKO CBS3aHO
C Jeranu3anuel HauOoyiee 3HAYMMBIX MPU3HAKOB (DUHAHCOBBIX MHPAMHUI, HX
TUTIMYHBIX OPTAaHU3AIMOHHBIX (DOPM, METOMOB NEATCILHOCTH, B YACTHOCTH TaKUX,
Kak arpeccuBHoe pekiaamupoBanne B CMMU, couMalbHBIX CETSIX M HMHBIX
WH(POPMALIMOHHO-KOMMYHUKAIIMOHHBIX ~ pecypcax, OOCIIaHhe CBEpXMPUOBLICH,
KOTOpbIE HEBO3MOXHO IOJIYYUTh TIOCPEJACTBOM TPATUIIMOHHBIX (HDMHAHCOBBIX
WHCTPYMEHTOB, aHTQXUPOBAHUE «OYIyIIMX MUIJTUMOHEPOBY», KOTOPBIC MOIAAIOTCS
CTPEMJIEHHIO K CKOpOMYy oOoramieHuio 0€3 NpuwioXKeHus Oojiee WIM MEHeEe
3HAUUTENBHBIX ycwiuid U T.1. [6]. Kak cmpaBemMBO yKa3bIBalOT HCCIEIOBATENH,
«TOMYJISIPHOCTh (PMHAHCOBBIX MMUPAMUJ] CBS3aHA C JKEJAHUEM TpaxIaH IyTeM
BJIO’KEHUSI CBOMX JCHEXHBIX CPEJICTB B JIEATEILHOCThH OINpEEICHHON (PUHAHCOBOM
WIM WHBECTUIIMOHHON KOMIIAHWH, B KOPOTKHE CPOKHU MOJTYYUTh TAPAaHTUPOBAHHYIO U
JI0OCTaTOYHO BBICOKYIO MIPUOBLILY [7].

B 1niesoM, 607IBIIMHCTBY TpaXaaH U3BECTHBI OCHOBHBIE (PAKTOPHI, 0 KOTOPHIM
MOKHO JMAarHOCTUPOBATh (PMHAHCOBYIO MUpPAMUIY. JTO, B YACTHOCTH, CIEAYIOIINE
SIBHbIE TPU3HAKU: MACKUPOBKA TMOJ JiETaJlbHYI HHBECTUIIMOHHYIO JEATECIIbHOCTD;
MUPaMUIAJIBHBIA XapakTep BBHIIJIAT, TO €CTh KOIJa NMEpPBOHAYAIBHBIM BKJIATUUKAM
MPOU3BOJSATCS] BBIIUIATHI M3 B3HOCOB «HOBBIX BKJIQTUUKOBY»; HCIOJIB30BAHUE MPHU
OTMMCAHUM CBOEU NIEATEIIbHOCTH MAJIONMOHSATHBIX IOPUINUYECKUX WU SKOHOMHYECKHUX
TEPMUHOB;, YpPE3MEPHO arpeccuBHas U OJlaTaXHas pekjlamMHas KaMIlaHus C
MIPUBJICYCHUEM H3BECTHBIX MOJUTUKOB, apTUCTOB, MyOJIMYHBIX MEPCOH U HEKOTOPHIC
npyrue. Tem He MeHee, KOJIMYECTBO MOCTPAIABIIUX OT ACATEIBHOCTH (DMHAHCOBBIX
NUpaMu HE YMEHBIIACTCS, YTO OOBSCHIETCS JAOCTATOUYHO OAHAIBHOW MPUYUHOU —
obenranue OBICTPHIX U OOJBIIMX JOXOJOB BCEI/A SBISIECTCS MPUBIICKATEIBHBIM, YTO
IPUBOJNUT K YTpare OCTOPOXKHOCTA U BEpEe B TO, YTO MMEHHO B JIaHHOM CITy4dae
yIacTCs 3apaboTarh.

besycnoBHo, B wuccrnenoBaHuM (UHAHCOBBIX TMHPAMHI HMEET MECTO
CTPEMJICHHE K WX BO3MOXHO Oosee (yHKIMOHAIbHOU Kiaccubukamuu. Tak, B
YaCTHOCTHU, K HACTOSIIIEMY BPEMEHHU BBIICISAIOT: MHOTOYPOBHEBBIC (DMHAHCOBBHIC
nupaMujibl, NUpaMuabl 1o «cxeme [loHumW», MaTpuyHbIE M MACKUPYIOUIHUECS
nupamMuapl. Hampumep, MaTpudHbie TUPAMUIBI JEHCTBYIOT TIO MPHUHIUIY TOTO, YTO
Ha OoJyiee BBICOKHI YpOBEHBb «BKJIATUUK» MEPEXOJUT TOJIBKO B TOM cCllydae, KOrja
YHUCJIO YYAaCTHUKOB €r0 YPOBHSI JOCTUTAET OMpeiesieHHoro koauyectra. [locie atoro
Ha 0oJiee BHICOKOM ypPOBHE MPOUCXOJUT JCJICHHE HAa MATPHUIIbl, Kaxaas U3 KOTOPBIX
HaOupaeT HOBBIX «BKIAAYUKOB» U T.J. [8]. B cBot0 ouepens, mackupyromiasics: (Mim
CKphITas) (prHAHCOBAsI MUpPaAMUJIA CTaIa PE3YIBTATOM OMPENEICHHON KPUMHUHATBHON
MOJICpHU3ANNK JaHHOW AesTenbHOCTH. CyTh ee (YHKIIMOHUPOBAHUS 3aKITFOYACTCS
MMEHHO B «MacKHUpOBKe» (OTCioma W Ha3BaHue). OTinyue OoT OOBIYHOW MHUPaAMUJIBI
3aKJIF0YAETCS B TOM, YTO «BKJIQJUUKaM» MPEIaraeTcsi OnpeAaeIeHHbIN ToBap, OJJHAKO
CTOMMOCTh JAHHOIO TOBapa HECOpa3MEpHA C CyMMOW BKJIaJa, KOTOPBIM JTaHHBIN

30



BKJIAJTYUK OCYIIECTBIIsACT. BOo BceM OCTallbHOM AESITENBbHOCTh JAHHBIX (PMHAHCOBBIX
nupamMul a0COJIIOTHO MJIEHTUYHA CTaHAAPTHBIM cxemaM [9]. be3yciioBHO, HECKOIBKO
OCOOHSAIKOM CTOST (PMHAHCOBBIE NHUPAMHJBI, OpraHuzyembie B ceTu VHTepHer,
MOCKOJIbKY MX OOBEIMHSAIOT HEKOTOphle OOIIME 4YepThl: OOMMI At Bcex crnocod
OpraHu3alliuu ACSTENbHOCTU (MOocpeAcTBOM MHTEpHET-POCTPaHCTBA), MOBBIIICHHAS
CTEIEHb MAaCKUPOBKHU 3a CUET «XOJOJHBIX KOHTAKTOBY», CIOXKHOCTU B OTCIICKUBAHUU
KOHKPETHBIX TMEPCOH (32 CUYET BO3MOXHOCTH AaHOHMMM3AIMKM CBOErO0 UMEHU B CETU
NutepHeT) u MHOTHE Apyrue. 3HAUUTENIbHbIE BO3MOXKHOCTU MO KaMy(IUpOBaHUIO
JESTeNbHOCTH (PUHAHCOBBIX MUpamMua B ceTd VHTEepHET HEen30€KHO MPUBOIAT K
TOMY, UTO MX JOJIS1 IOCTOSIHHO PACTeT.

Cnenyer oOpaTUTh BHMMAaHHE Ha TO, YTO MPAKTUYECKHU OTCYTCTBYET CBSI3b
MEXIy pe3yinbratTaMd (UHAHCOBOIO MOHUTOpPWHIAa, KOTOpeld B  Poccun
OCYLIECTBIISIIOT Pa3IMYHbIE OPraHHU3alMU, U BOIUIONIEHHUEM JAHHBIX PE3YyIbTaTOB B
KOHKPETHBIE MPOBEPKU MPABOOXPAHUTEIBHBIX OPraHOB HA MPEIMET MPUBICYEHUS K
YTOJIOBHOM OTBETCTBEHHOCTU. Tak, B yactHoctH, B 2021 romy bank Poccum B
OpOLECCe MOHUTOPUHIA BBIABUI 2679 CyOBEKTOB C MNpU3HAKAMHU HeJerajibHON
JESITEILHOCTH, B TOM YHUCJIE, C MMPU3HAKAMU (PUHAHCOBBIX MUPAMHUJI, YTO CTajo Ha 73
% Oomnbie, uem B nipeabiayiemM 2020 roay [10]. I[Ipu 3ToM KOJHYECTBO YrOJIOBHBIX
el B OTHOUIEHWM ciydaeB npuBiedeHus no cr. 172.2 YK P® wucuucnsercs
€IMHULIAMU, B JYYIIEeM cllydae - JecsiTkaMu. M 3To HecMOTpst Ha TO 00CTOATEIBCTBO,
YTO JaHHBIA COCTaB SIBISIETCS MO CBOEW KOHCTPYKLHMH YCEYEHHBIM, YTO IMO3BOJISIET
peaau30BbIBaTh MEpbl YTOJIOBHOM OTBETCTBEHHOCTH YK€ Ha CTaJUHM CO3aHUS
¢uHaHcoBO mupamuabl. COOTBETCTBEHHO, MpPOOIEMa MPOTUBOACUCTBUS JAHHOMY
CEeKTOPY «TEHEBOM HSKOHOMHUKM» B OOJbLIEH CTENEHH CBsA3aHa HE C IPaBOBBIM
BaKyyMOM, a C Je(eKTaMu B OpPraHU3ALMOHHOM OOECIEUEHHWU U B3aUMOJEHCTBUU
Pa3IMYHBIX CYyObEKTOB.

WuTepecen TOT (pakT, YTO KpUMUHAIM3AIMSA COCTaBa HMEET MECTO JaJIEKO He
BO BcexX rocynapctBax (dakrudecku ayTh O6omee 40 ctpan). [Ipu 3TOM B HEKOTOPBIX
rocy/apcTBaXx MMEET MECTO OTBETCTBEHHOCTh YK€ 3a (haKkT co3faHus (pUHaHCOBOU
nupamuabl (B 9acTHocTd, 3T0 oTAenbHble mTaTel CIIA). Bo MHoOrux crpanax
OTCYTCTBYET CIlelMajibHas HOpPMa, W JaHHbIE JIEUCTBUS PACUECHHUBAIOTCS KakK
Pa3HOBUAHOCTh MOUICHHHYECTBA (OOJBIIMHCTBO €BpONEHCKUX cTpaH). B 1menowm,
¢uHaHCOBass THpaMUJa W €CTh MOIIEHHWYECTBO, HO CO 3HAYUTEIHHBIMU
cnenupUuecKUMH TMpu3HakaMu. MHTepecHO, 4yTO MMEIOTCS Ja)Xe CaHKIMU B BHJIE
CMEPTHOW Ka3HU 3a JedaTesbHOCTh (pnHaHcoBbIX nupaMug (B OAD u B Kutae). Ilpu
ATOM, HampuMmep B SANOHMM BOOOIIE OTCYTCTBYET 3ampeT Ha (YHKIHOHUPOBAHHE
¢unaHcoBbix nupamug. A B KazaxcraHe BO3MOXXHO OCBOOOXKAECHHE OT
OTBETCTBEHHOCTH TMpH JOOPOBOJIBHOM MPEKPAIIEHUUA JESITEIbHOCTH JII000ro
aKTUBHOTO YYacCTHHKA, KPOME OpraHU3aTopa

3akonomarens Poccum  BooOmie  u3beraer  ymorpeOJeHHE ~— TepMHHA
«(puHaHCOBas MUPaMUA», HECMOTPS HAa TO YTO OH TOYHEE OTPAXKAET CYIIHOCTh
MIPECTYIHOM JESITENBHOCTH, XOTS B IPOEKTE 3aKOHA O BHECEHHH W3MEHEHUH JaHHOE
ompenesneHne umeno wmecro. Hampumep, B Kaszaxcrame oHO coxepkurcs B
npumedann Kk cT. 217 YK PK. CoctaB ct. 172.2 YK P® ckoHCTpyupOBaH Kak
YCEUYEHHBI, TO €CTh OH OKOHYEH YK€ C MOMEHTA OPTraHU3ALMH COOTBETCTBYIOIICH
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aestenbHocTH. OJHAKO TMpaKTHUKa TMOKa3blBae€T, YTO BOMPOC 00 YroJOBHOU
OTBETCTBEHHOCTH BCEI/la BO3HUKAET TOJBKO IO (aKTy NpUYMHEHMS yIuepoa.
IIpuyem, Kak MPaBUIIO, HAYAJIBHBIM MOMEHTOM YTOJIOBHOT'O IIPECIECAOBAHUS SBIIACTCS
HE O0OpalleHHe OJHOTO-IBYX BKJIAJYMKOB, a JOCTATOYHO MAacCOBBIE OOpaIlleHHUS.
Tonpko 3TO OOCTOATENBCTBO M NPUBOAUT COTPYAHUKOB IPABOOXPAHUTEIBHBIX
OpPraHOB K PEUICHUIO O BO30YK/IE€HUU YTOJIOBHOTO JI€JIa IO COOTBETCTBYIOIIEH CTaThe
VK, kacaromeiics MMEHHO [JeATeNbHOCTH (UHAHCOBBIX mnupamuia. Hebonpias
cylneOHasl MpaKkTHUKa, KOTOpasi IMEET MECTO MO JAaHHOW CTaThe, MOKa3bIBAET, YTO, KaK
MPaBUIIO, UMEET MECTO KBaTH(PHUKAIUS TOJBKO MO COBOKYMHOCTHU cT. 172.2 u cT. 159
YK PO (TO ecThb MCKIIOYUTENBHO B COBOKYIHOCTH C COCTaBOM MOUIEHHUYECTBA).
DTO MOPOUCXOAUT TMOTOMY, 4YTO MacmTad ymiepba moiydaeTcs Tropasno Oosee
3HAUUTEIBHBIM, HECOpPa3MEpHbIM C TEM HaKa3aHHWEM, KOTOpPO€ HMEET MECTO B
ct.172.2. YK P® (camoe ctporoe Hakazanue 1mo 4. 2 ct. 172. 2 YK P® — 6 ner
JUIIEHUS] CBOOO/IBI).

[Tpu 3TOM CielyeT yuuThIBaTh, YTO AEATEIBHOCTh MO CO3AaHUIO (PMHAHCOBBIX
OUpaMUJ UMEET LEJbld P CYLIECTBEHHBIX KPUMHHOJIOTMYECKUX OCOOEHHOCTEH.
Tak, B 4YacTHOCTHM, BHMHOBHBIE B CO3/aHUM (PUHAHCOBBIX NHUPAMH] OOBIYHO
OTJINYAIOTCS 3HAYUTEIbHBIMU BOJIEBBIMU Ka4eCTBaMH, WUHTEJUIEKTOM,
OpPraHU3aTOPCKUMU CIIOCOOHOCTSIMHU, ABAHTIOPHBIM MBIIIJIEHUEM, HY U, KOHEYHO,
KOPBICTHOM HaIpaBJIEHHOCTbIO MoTuBauuu. Jlrobas mnupamuaa Bcerja OTpakaer
3aKOHOMEPHOCTH €€ Pa3BUTHs: MOJATOTOBKAa — pEKJIaMUpOBaHUE (TpUYEM, HEPEAKO
CaMbIMM M3BECTHBIMU apTUCTaMH, AaKTe€paMHu, OOIIECTBEHHBIMH JEATEISIMHU) -
AKTUBHBIA NIEPHOJ (OT HECKOJBKUX MECSLEB O HECKOJBKUX JIET) — U HAKOHEIl, CIaj
Y COKPBITHE OT BKJIQAYUKOB U MPABOOXPAHUTEIBHBIX OPTraHOB.

Kak MbI y)xe ykazanu, pruHaHCOBBIE MUPAMU/IBI KaK AKTUBHBIN KPUMHHAJIbHBIN
CEKTOpP, KOTOPBIA HE TOJIBKO COXPAHSET CBOK COMHUTENIbHYIO MPUBIIEKATEIBHOCTD
JUISL TPAXK/IaH, HO M TOJy4YaeT B HACTOSAILEE BPEMS CBOErO PO/ «BTOPOE JBIXaHUEY,
INOCTOSTHHO Moauduuupyercs U coBepiieHcTByeTca. CoBpeMeHHble (DUHAaHCOBBIE
nupamMuabl  YCIIEIIHO MHMHKPHUPYIOT TOJ  3aKOHHBIE BHJbBI  JE€ATEIbHOCTH,
CYILIECTBEHHO COKpallaloT CPOK CBOEro CYILIECTBOBAHUS, YTO JENAeT MX MEHEe
YS3BUMBIMHU C TOYKHM 3PEHUS BBIHUMAHUS PABOOXPAHUTENBHBIX OpraHoB. [Ipu sTom
JUTSI COBPEMEHHBIX (PMHAHCOBBIX TUpaMHa XapakTepeH pa3BuTbli CMM, TO ecTh
MapKETHUHI B COLHMAIbHBIX CeTsIX. PaKTUYeCKH K JII0OOOMY 4YEJIOBEKY, KOTOPBIN
OCYUIECTBMJI TOMUCK MO BOIPOCAM MHUKPOKPEAUTOBAHUS WU APYTHMM MOJO0OHBIM
BOIIPOCAaM, MOXET MPUUTH YBEIOMJEHHE O IMPHUBIEKATEIbHOCTH TOTO WJIM HHOIO
OpPOEKTa C TOYKHU 3pEHHS] BO3MOXKHOCTH OBICTPOTO W JOCTaTOYHO BBICOKOIO
3apaboTka. [IpuBnekarensHocTh MIHTEpHET-pecypca Il OpraHu3aluu JeITeIbHOCTH
(MHAHCOBBIX MUpaMK OOYCIIOBJIEHA HE TOJBKO TeMH (paKkTopaMu, Ha KOTOPHIE MbI
YK€ yKazajgud, HO M CYIIECTBEHHBbIM CHIJKEHHEM 3aTpaT Ha COOTBETCTBYIOIIYIO
AesTeNnbHOCTh.  [IpakTHuecku  opraHu3aTop MHpPaMUABl  OCBOOOXKZAETCd  OT
HEO0OXOIMMOCTH PACXO0JI0B IO COAEPKAHUIO 0(rCca, paCPOCTPAHEHUIO TOM WM MHOU
MeYaTHOM MPOAYKUMH U T.A. BIM3Ko K [eATenbHOCTH (UHAHCOBBIX MHPaMUJ
MPUMBIKAIOT U HeJleranbHble (POPEKCHI, KOTOPhIE TaKXKe HEPEAKO (PYHKIHOHUPYIOT MO
tuny ¢uHaHCOBBIX mupamui. OgHAKO B JaHHOM Cllyyae MMEIOT MECTO
cnenuduueckre (GopMbl MACKHPOBKU: CO3[JAIOTCS TaK Ha3bIBAEMBIE «0OydYaromiue
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LHEHTPb» M TPOrpaMMbl, B KOTOPHIX YEJIOBEK [OJKEH IOJYyYUTh HAaBBIKU
WHBECTUPOBaHUS Ha (QOHIOBON Oupke. B manHOM ciiydae Takxke JEHCTBYIOT
nUpaMUAAIbHBIE CXEMbl OpraHU3alliy, KOTJa BOKPYT OJHOTO HEJETallbHOTO Juiepa
(bakTHueckn Bepxylika NUpamMubl) (HOPMHUPYETCS HECKOJIbKO JECATKOB TaKHX
«0o0yyarmux I[EeHTPOB». B JaHHOM cilydae HMEIOTCS OIpe/AeNICHHbIE OTJIMYUA,
MIOCKOJIBKY HeJeralbHbIi (opekc MOKeT OJukKe MPUMBIKATh K MOIIEHHUYECTBY,
HeXenu K (MHAHCOBOM MUpaMHIE B €€ TPAJUIIMOHHOM MOHUMaHUHU. TeM He MeHee,
IpU HaJUYUM SBHO BBIPAKCHHOW MHPAMUIAIBHON CTPYKTYPHI, MOJOOHBIE CXEMBI
TaK)K€ MOKHO OTHECTH K PA3HOBUJAHOCTH (PMHAHCOBBIX MTUPAMU/I.

Takum 00pa3oM, MOXKHO BBIJICIUTH LIETBIA Psii TPOOIEM, MPETSTCTBYIOUINX B
Hacrosee BpeMs 3(PGEeKTHBHOMY MPOTHBOJCHUCTBHIO ACSITEIBHOCTH (DHMHAHCOBBIX
nupamua. Kak Mbl yXke OTMETWIH, ATO OTCYTCTBHE CBOCOOpPA3HON «IOPOKHOM
KapThbl», KoTopas Obl mpeaycMarpuBaia 3P(GEKTUBHBIM MEXaHWU3M B3aUMOJEHCTBUA
MEXJy  HMHCTPYMEHTaMd  (UHAHCOBOIO  MOHUTOPMHIA U  JIEATEIbHOCTBIO
PaBOOXPaHUTEIbHBIX OpraHoB. [lonaraem, 4To BhIBIIEHUE NPU3HAKOB (PMHAHCOBOM
OUPaMUJbl  JIOJDKHO CTaThb JOCTATOYHBIM OCHOBAaHUEM Uil TPUBICYEHUA K
aJIMMHHACTPATUBHOM WJIM YTOJIOBHOM OTBETCTBEHHOCTU (B 3aBHCHUMOCTH OT 0ObeMa
CPEICTB, MPUBJIEKAEMBIX CO CTOPOHBI (PU3UYECKUX WM IOPUAMYECKUX JUL). TOJIBKO
B 3TOM CJIy4yae MOXHO OYyJEeT yTBep>KAaTh, YTO YCE€UEHHAass KOHCTPYKIUS COCTaBa CT.
172.2 YK P® omnpaBabIBaeT 3aMbICEIl 3aKOHOAATENS.

CouumanbHOE€ TOCIEACTBAE B BHAE O0Jee WM MEHEEe 3HAYUTEIbHOTO
KOJM4YecTBa OOMAaHYTBHIX BKIAAUUKOB (B HEKOTOPHIX W3BECTHBIX (DMHAHCOBBIX
MUPaMHJIaX OHO JOCTHUTaj0 HECKOJIbKUX MIJIJTMOHOB) — BEChMa CYIIIECTBEHHBIN BpeEI,
KOTOPBIN BhIpaXKaeTCs HE TOJIHKO B TOM, YTO JIFOAM WJIM OPTaHU3AIMUA HECYT TOT WU
MHON MMYLIECTBEHHBIN yniepO, HO U B TOM, YTO NOCTPAJaBIIME B MOCIEIYIOIIEM HE
JOBEPSIOT  JIETalbHBIM ~ MHBECTHIIMOHHBIM  MPOEKTaM, JIMIIAIOTCS  peaabHOU
BO3MOKHOCTH YBEJIMYMBATh CBOM JIOXOAbl IyTEM TapaHTHUPOBAHHBIX CIOCOOOB
uHBecTHpoBaHus. OIHAKO B JaHHOM Ciydae cliefyeT yKa3aThb Ha OOHapyKMBaeMbIi
COLIMAJIbHBIA TapajioKC: CpPeAd MOCTPAAaBIIMX OT JEATEIbHOCTH (PUHAHCOBBIX
OUpaMUJ] JIOCTATOYHO YACTO BCTPEUAIOTCS JIMIA, KOTOpbIE paHee Yxe OblUIn
KEepTBaMU TMOAOOHBIX MaHunyasinuid. To ecTtb B HX cily4ae HE BO3HUKAET
000CHOBaHHasi OCTOPOKHOCTh. Bce 3TO CBUIETENBCTBYET O TOM, UYTO OKUBYYECTbH)
(MHAHCOBBIX MHUPaMHUJ BO MHOIOM OOBSCHSETCS M HEUCKOPEHHWMOM MOTHBaLUen
rpaxaaH K OBICTPOMY M Majlo3aTpaTHOMY C TOYKH 3pEHHUS (PU3NYECKUX YCHIAN
oboramiennto. OOMaHyThIM BKJIaAUYUK YacTO COXpaHSET HaJekKIAy Ha TO, YTO B
CTPYKType CcleAylomeld mupaMuabsl OH OyAayT Oojee OCMOTPHUTEIbHBIM W TOYHO
CMOKET YIY4IIUTh CBOE (PMHAHCOBOE TOJIOKCHHE.

be3ycnoBHO,  JKOHOMHYECKass  CHCTeMa  TOCyJapCTBa  HCIBITHIBAET
CYILLIECTBEHHOI0 HETraTWBHOE BO3JCHCTBHE OT TOro, 4To Oojiee WM MEHee
3HAYUTENIbHbIE 00BEMBI EHEKHBIX CPEACTB WM UHBIX (PUHAHCOBBIX AKTUBOB yXOJSAT
B HeNeralpHyI0 chepy. PakTUYecKu JaHHbIE CPEICTBA MOTJIM OBITh MCIIOJIb30BAHbI B
pealin3alliid pa3yMHBIX SKOHOMHUYECKHX Iieneid. B coBokymHOCTH €O cTpaxom
OBIBIINX «BKJIATYUKOBY» (PUHAHCOBBIX MUPAMUJ, MOTEPSIBIINX CBOU COEPEKEHHS, ITO
SBIIIETCS 3HAYUTEIBHBIM TOPMO30M B PA3BUTHHA SKOHOMHUKH.
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[Io HameMy MHEHUIO, UMEETCA LENbIM pPsiJ BO3MOMXKHOCTEM MOBBICUTH
3¢ (PEKTUBHOCTH  YTrOJIOBHO-TIPABOBOTO  3allpeTa B OTHOIICHUHM JI€ATEIbHOCTH
(MHAHCOBBIX MUPAMU]I.

Bo-niepBbIX, Kak MbI YK€ yKa3blBaiau, KOHCTpykuusa 4. 1 cr. 172.2 YK PO B
KaueCcTBE YCEYEHHOTO COCTaBa MPECTYIICHUS OTPAKAET 3aKOHOJATEIbHOE pPEeIICHHEe
OTHOCUTEJILHO MOBBIIICHUS IPEBEHTUBHOIO NOTEeHIMAaa YTOJOBHOM
OTBETCTBEHHOCTH 32 JIEATEIbHOCTh (PMHAHCOBBIX MUPAMHU/I, TO €CTh HAIIEJICHHOCTh Ha
BO3MOXXHOCTh 3a0JJaTOBPEMEHHOTO KYNMHUPOBAHHUS BPEAHBIX MOCIEACTBHMA IJis
«BKJIAMUUKOBY». Bmecte ¢ Tem, pemakuusa cr. 172.2 YK P® He B nomHOW mepe
OTpaXkaeT JUHAMUKY yMbICIIA CO3/IaTeNel U pyKOBOAUTENEH (PMHAHCOBBIX MUPAMU/L B
OTHOLIEHUU TOTEHUUAJbHON ONAaCHOCTH MNPUYMHEHHS HMMYLIECTBEHHOIO yliepoa
HEONpPEJIEICHHOMY KpyTry JHIl (opraHusanuii). B cuiny 4dero, HemocpeAaCTBEHHO B
3aKoHOJaTeabHOM odopmieHun cr. 172.2 YK P® nenecoobpa3HO oOTpa3uTh
MOJIM(UKALMIO YMBICJIa BUHOBHBIX JIML, KOTOpasi HEU30€KHO OyJeT IPOUCXOAUTH 110
Mepe (YHKIMOHUPOBaHUA (pa3BUTHs) (UHAHCOBOM mnupamujbl. COOTBETCTBEHHO,
rojilaraeM, 4to cT. 172.2 YK P® pomkHa OBITH JIONOJIHEHA OTICIBHOM 4YacThIO, B
KOTOpOW IpeaycMaTpuBaiach Obl OTBETCTBEHHOCTb CO3JaTeNlell UM pyKOBOJIUTENIEH
(puHAHCOBOM MUpPaMUbl HA CTAIUU BO3ZHUKHOBEHUS MIEPBOHAYAIIBHBIX 3aTPYAHEHUN C
BBIIUIATAMM «BKJIAMYUKaM». B YacTHOCTH, MOKHO NPEIJIOKUTH CIEAYIOIIYIO
GopmynupoBky: «JledHus, ykazaHHble B 4yacTsaX | M 2 HacTosAUed cTaThy,
OCYUIECTBJISIEMbIE B YCJOBHMSIX  HEBO3MOXHOCTH  OOECHEYEHUs  MPHUHATHIX
0043aTeNbCTB, COMPOBOXKAAIOUIUECS NaJbHEHIINM MPUBICYEHUEM JIEHET WU MUHOTO
MMYIIIECTBa JIMOO MpaBa Ha HEr0 PU3NYECKUX U (MJIM) FOPUIUYECKHX JIMILI, 3aBEIOMO
co3jaromiasi yrpo3y MNpPUYMHEHUS WM NpPUYMHUBLIAS yIepd (PU3HYECKUM WU
IOpPUINYECKUM JTULAM. .. ).

Bo-BTOopbIX, Ha Hall B3MIsSIA, MMEETCS HEOOXOIMMOCTh KpUMHHAIA3AIUU
JIENCTBUN aKTHUBHBIX YUaCTHUKOB (PMHAHCOBBIX Nupamuj. [1o TepMHUHOM «aKTUBHBIN
YYaCTHHUK» CJIEyeT NOHHMMAaTh JMI, KOTOpPbIE HE TOJBKO CaMHM YYacTBYIOT B
JesITeIbHOCTH (PMHAHCOBOM MUPaMU[bl, HO U MPEANPUHUMAIOT aKTUBHBIE JEUCTBUS
Ui €€ PpEeKJIaMUPOBaHUsS, MPHUBJICYEHUS] KaK MOXKHO OOJBIIEro YHCIa HOBBIX
«BKJIATYMKOBY, TPUMEHSIOT T€ WM HHBIE (POPMBI CKJIOHEHUS, YTOBOPOB, 00CIIaHUH U
T.n. Lenecoobpaznocts mompodHoro gomonHenus cr. 172.2 YK P® oOycnosnena
1neasiM  psagoM  ¢daktopoB. Bo-mepBeix, TOT (akt, 4To (PuHAHCOBasS TUpaMHIA
NO3UILMOHUPYETCA KaK COOOUIECTBO E€IMHOMBIIIJICHHUKOB MPEIOoiaraet, 4YTo
UMEHHO aKTHMBHOCTbh €€ YYaCTHMKOB BO MHOI'OM OO€CIEUMBAET >KM3HEIAEATEIbHOCTD
JAHHOTO KPUMMHAJIBHOTO 00pa3oBaHus (KPUMHUHOJOTUYECKUM KpuTepuil). Bo-
BTOPBIX, 000CO0JIEHHE COCTaBa aKTUBHOIO Y4YacTHUsl B JEATEIbHOCTH (PUHAHCOBOMU
nupamMubl OyAeT MPeACTaBIsATh KOHCTPYKLHIO, COOTBETCTBYIOUIYIO HOPUAMYECKON
TEXHUKE POCCUICKOrO YrOJIOBHOTO 3aKOHA. B-TpeTbux, cienyeT y4uThIBaTh, UYTO
JESITeIbHOCTh AKTHUBHBIX YYAaCTHUKOB ()MHAHCOBOW MUPAMHJIBI HEPEIKO B ropaszio
0O0JIbIIIEH CTETIEHU YETKO BU3YAIH3UPYETCs, HEXKENU EeATeIbHOCTh OPraHu3aTOPOB U
PYKOBOJIMTEINEH, 32 CUET SIBHO BBIPAKEHHBIX MNMOBEACHYECKUX AKTOB (pa3IMYHBIX
NPUEMOB CKJIOHEHUS, yroBOpPOB, OOemaHuii u T.m.). M, HakoHen, B-4E€TBEPTHIX,
COOTBETCTBYIOIIMI 3aIPET MO3BOJIUT MTOBBICUTh PEBEHTUBHBII YTrOJIOBHO-ITPAaBOBOM
noteHuuan cr. 172.2 YK PO.
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Kabayanun baxtusp Caiipanynsl, cTyneHt 4
Kypca IpaXIaHCKO-ITPABOBOTO npoduis
HaIlpaBJICHUS TOATOTOBKU «tOpucnpyaeHuus».

Hayunbiii pykoBoaurens: Boennas Tarbpsana
AHJIpeeBHa, KaH/.I0pUJI.HAYK, Ipodeccop kadeapsl
npaBa Kocranaiickoro ¢uiuana OdI'BOY BO
«YenssOMHCKUM TOCY1apCTBEHHBIN YHUBEPCUTET

OCHOBAHWSI NIPHOBPETEHUSI TIPABA COBCTBEHHOCTH B
POCCUUCKOU ®PEJEPALIMHU U PECIHYBJIUKE KA3AXCTAH

[ToTpeOHOCTh B aHAIM3€ OCHOBAHMM BO3HUKHOBEHHS (IIPHOOpETEHMs) MpaBa
COOCTBEHHOCTU TIPOSABIISETCS B CHUJIy TOrO, 4YTO TaKOW aHalIu3 MO3BOJISIET
pa3rpaHUuUTh MpaBa COOCTBEHHUKA U MHBIX JIUIl — HECOOCTBEHHUKOB (apeHAaTOPOB,
3ajiorojiepkaresieid, CyObeKTOB OTPAaHUUYCHHBIX BEIIHBIX MPaB), TAKXKe 00Jaqar0IIUX
OTPE/ICICHHBIMU TTPAaBOMOYMSIMU B OTHOIIICHUU HUMYIECTBa coOCTBeHHHMKA. Kpome
TOTO, BAXKHO HE TOJBKO MPOBO3TIACUTh BO3MOXXHOCTh MPUOOPETEHUS TEX WA MHBIX
00OBEKTOB B COOCTBEHHOCTh, HO UM 3aKpENUTh OCHOBaHHSA, B COOTBETCTBUHU C
KOTOPBIMU TaKoe MpUoOpeTeHne OyAeT JETUTUMHBIM.

OcHoBanusi npuoOpeTeHust mpaBa coOcTBeHHOCTH B Poccum u B Kazaxcrane
pEeryJMpyroTcsi, COOTBETCTBEHHO, I1aBamMu 14 I'paxkmaHckoro kojekca Poccuiickoit
®enepanuu [1] (manee 'K PD) u 13 I'paxknanckoro kojaekca Pecnybnuku Kazaxcran
[2] (manee 'K PK).

C Ha3BaHMEM JaHHBIX IJIaB BO3HUKAET paja BonpocoB. [loueMy mpuMeHUTEIbHO
K IpaBy COOCTBEHHOCTH POCCHUMCKHN M Ka3aXCTAHCKUN 3aKOHOAATENN MPUMEHSIOT
TEPMHUH «IIpPHOOpETEeHHE IpaBa COOCTBEHHOCTH», B TO BpeMs, Kak B cT.8 'K P® u
ct.7 'K PK roBopuThcst 0 BOSHUKHOBEHUHU IpakAaHCKHX MpaB?!

[IpaBo COOCTBEHHOCTH TaKXXE SIBJISIETCS TPAKIAHCKUM IIPABOM, aHAJIIOTHYHBIM
WHBIM TIpaBaM, B CHJIy TOTO, YTO BO3HHUKAECT HA OCHOBAaHUU IOPUIUYECKUX (PAKTOB U
SBJISIETCS CYOBEKTUBHBIM T'PakKJIaHCKUM MpaBoM. BTopoil Bompoc: SIBISIOTCSA JIU
MOHSTHUS «BO3HUKHOBEHHUE» U «IIPUOOPETEHNE» CUHOHUMAaMU?

B.II. I'pubanos, paccMaTpuBall IIOHATHE «BO3HUKHOBEHUE rpaBsa
COOCTBEHHOCTH» U «IpHOOpETEeHHE TMpaBa COOCTBEHHOCTH» KakK «oOImiee» Hu
«aactHoe». To ecth, mpuoOpereHHWE TMpaBa COOCTBEHHOCTH OH IOHUMAal Kak
Pa3HOBHUIIHOCTh BO3HUKHOBEHHS TMpaBa, BBUIY TOTO, YTO «IPUOOpETECHUE)
MPEACTABISIET CO0OM  TOJBKO TAaKWE OCHOBAaHUS  BO3HUKHOBEHUS  IpaBa
COOCTBEHHOCTH, KOTOPHIE OTHOCSITCS K TPYIINE OPUANIECKUX AercTBuUi [3, ¢.205].

JlelicTBUTEIbHO, B OTHEIBHBIX Cly4asix, JJisi BO3HUKHOBEHHUs IpaBa
COOCTBEHHOCTH, KpOME JICUCTBUS WM 0€31eMCTBUM, HEOOXOAUMO HAJIUYME M WHBIX
opuaudeckux  gakroB (coObiTuii). Hampumep, 118 npuoOpereHust mpasa
COOCTBEHHOCTH B TIOpAJIKE HACIEAOBaHUS, KpOME BOJM IpaBooOiagaTens,
HEOOXOUMBI JApyrHe MOpUAUYEcKHe (aKTbl: CMEPTh HacleqoAaTeNs, Haludue
MMYIIIECTBA B COCTABE HACIIEJICTBA U UHBIE.

[To muenuto A.M. XoasipeBa, TEPMUHBI «IIPHOOPETEHUE» U «BOSHUKHOBEHHE)
ONKCBIBAKOT OJHO U TO K€ SBJIEHHE, HO C PAa3HBIX CTOPOH: JIMLO MPUOOpPETAET MPaBo
COOCTBEHHOCTH, HO IIPABO COOCTBEHHOCTH BO3HUKAET y mpuodperarens [4, ¢.25].

36



WHpIMH ClIOBaMU TEPMHUH «IPUOOpPETEHHE» OTHOCUTCS K CyOBEKTy, a
«BO3HUKHOBEHHE) K MPaBY.

C.H. HyrmanoBa Takke CYMTAeT, 4YTO TOHSATUS «IPUOOPETEHHUE» W
«BO3HUKHOBEHHE» MPUMEHUTEIHLHO K MpPaBy COOCTBEHHOCTH, 00JaJat0T Pa3iudyHbIM
conepxkanuem [5, c.156]. Ilo muenuto C.H. HyrmanoBoi#i, mpuoOpeTeHue mpapa
COOCTBEHHOCTHM — 3TO COBOKYIHOCTb JeWCTBUH  (O€3/eUCTBUI), KOTOpPBIC
3aKJII0YAIOTCA B IIPOliecce, HalpaBJieHHbIE HA BOSHUKHOBEHUE MTpaBa COOCTBEHHOCTH.
A BO3HMKHOBEHHUE MPaBa COOCTBEHHOCTH 3TO MOMEHT, C KOTOPOT'0 JIMIIO CTAHOBUTHCS
oOJiajatenieM mpasa Ha Bellb [, ¢.156].

C mnosummu WM.C. TapapblllkuHOM, POCCUICKHI 3aKOHOJATENb  CTajl
HCIIOJIb30BaTh MOHATHE «IPUOOPETEHHE MpaBa COOCTBEHHOCTH» B CBSI3H C OTKa30M
OT MOHSTHUS «IIEPEXO/I ITpaBa COOCTBEHHOCTHY [6, C.6].

Opnako, anamu3 mn.2 c1.218 'K P® mnoka3piBaeT, 4TO HHUKAKOrO OTKa3a OT
MOHSTHS «IIEPEX0/]I TpaBa COOCTBEHHOCTH» HE MPOU3OIILIO, TAK KaK B COOTBETCTBUH C
JAHHBIM TYHKTOM: «B ciyuyae cMmMepTH TrpakIaHHHAa MpaBO COOCTBEHHOCTH Ha
NpPUHAJJIEKABIIEE €My UMYIIECTBO MEPEXOAUT MO HACIEACTBY K APYTUM JHIamM»; «B
cllydae pEOpraHu3alid  IOPUAMYECKOro  JIMIla MpaBO COOCTBEHHOCTH  Ha
NpPUHAJJIEKABIIEE €My HWMYIIECTBO MEPEXOJUT K IOPUAUYECKHM JULIAM —
IPaBOIIPEEMHHUKAM PEOPTAHU30BAHHOTO IOPUIAYECKOTO JIUIIAY.

[TpencraBisieTcs, 4TO TOBOPUTH O NPUOOPETEHHM IpaBa COOCTBEHHOCTU
BO3MOXHO B CIllyyae, €ClIM 3aKOH OIMCBHIBAET Mpolecc oOpeTeHuss mpaBa UMEHHO
JUIOM, a €CIM 3aKOH HCIOJb3yeT Mpolecc OOpeTeHus IpaBa COOCTBEHHOCTH
00001eHHO 0€3 MNpUBSA3KM K JIMIy, TO HEOOXOJUMO HCIOJIb30BaTh TEPMUH
«BO3HUKHOBEHHE.

Anamu3 maB 14 'K P® u 13 'K PK noka3zeiBaer, 4to B HEM POCCUUCKHAN U
Ka3aXCTAaHCKUWA 3aKOHOJATENM YCTAaHABIMBACT NPaBWJIAa KaK OTHOCSIIMECH K
NPUOOPETEHUIO0 JIMIIOM IIpaBa COOCTBEHHOCTH, TaK M K BO3HHUKHOBEHHUIO TIpaBa
cooctBennoctu. Hanpumep, ¢1.219 I'K PO Tak u Ha3piBatoTCs « Bo3HUKHOBEHME TTpaBa
COOCTBEHHOCTH Ha BHOBb CO3/]aBa€MO€ HEJIBMKMMOE HMYIIECTBO». AHAJIOTUYHBIM
o0pa3oM  Ka3axXCTaHCKUW  3aKOHOJATENb  HMCHOJB3YeT TEPMHH  «OCHOBAHMSI
npuoOperenus mpasa cooctBeHHOCTH» B TiaBe 13 'K PK, HecmoTps Ha Hanuuve B Hel
CT. 236 0 BOBHUKHOBEHWH TpaBa COOCTBEHHOCTH Ha HEJABIKUMOE UMYIIIECTBO.

B ar1oii cBs3u, npeacTaBisieTcs nenecoo0pasHbiM, 4To0s! raasel 14 'K PO u
13 T'K PK wumenoBamace kak «lIpuoOperenne (BO3HMKHOBEHHE) IpaBa
COOCTBEHHOCTHU» J1a0bl COOTBETCTBOBATH TPEOOBAHMSIM IOPUIMYECKONM TEXHUKH U
MPUHIIAITY CUCTEMaTU3AIUH.

B coBpeMEHHON LMBWIMCTUYECKOM JIMTEPATYpEe BO3HUKHOBEHHUE IIpaBa
COOCTBEHHOCTHU CBSI3bIBAETCS C HACTYIJICHUEM OIPEACIICHHBIX IOPUINYECKHUX (DAKTOB,
nepeuncieHHbix B riaBe 14 'K P®, koTopble MMEHYIOTCS OCHOBAHMSMHU WM
criocodamu IpruoOpeTeHMS IpaBa COOCTBEHHOCTH.

CrnenoBaTenbHO, OCHOBaHUS  BO3HUKHOBEHMsI  (TIpUOOpETECHMs) TpaBa
COOCTBEHHOCTHU MPENCTABISAIOT COOOM pa3Iu4HbIE MPaBoOOpa3yoIInue IOPUINIECKHIEe
(aKThl.

WN.C. TapapsplllIKuHa CYUTAET, YTO MPABO COOCTBEHHOCTH HA BEIllb BOSHUKAET B
pe3ynbTaTe CI0XHOTO FOPHAWYECKOIO COCTaBa, IJI€ KaXIbIl M3 IOPUIUYECKUX
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(akTOB HMMEET CaMOCTOATEIbHOE IOPUANYECKOE 3HAYEHHE, a HMX COBOKYIMHOCTH
MPOU3BOJAUT COOTBETCTBYIOIIMIA PABOBOM pe3yibTar [6, ¢.6].

Poccuiickuii M Ka3axCTaHCKUMU 3aKOHOJATENIM HE JEJAT Pa3jIuuui MEXIY
MOHATUSIMU «OCHOBAaHMSI TPUOOPETEHUsI TpaBa COOCTBEHHOCTH» M «CIOCOOaMU
npuoOpeTeHus: mpaBa coOCTBeHHOCTW». OAHAKO, €Ie JTOPEBOJIIOIMOHHBIE YUYEHBIE
yKa3bIBAJIM HA HEOOXOJIMMOCTh MX pa3rpaHUYEHUs], MOCKOJIBKY 3TOT BOMPOC, HAPSITY
C TEOPETUYECKUM, HMMEET BaXXHOE IIpakThudyeckoe 3HaueHue. Tak, .M. Meiep
OTMEYaJl, YTO «IOCTAaTOYHO JIETKO CMEIIaTh CIOCOObI MPUOOpPETEHUSI UHBIX MPaB CO
crioco0aMu IpruoOpeTeHus mpaBa coOCTBEHHOCT» |7, €.98].

A.I1. Ceprees, I0.K. Toncroil cuuTarot, MOHATUS «OCHOBAHHS MPHUOOPETEHUS
mpaBa COOCTBEHHOCTH» U «CIOCOOBI TMPHOOpPETEHHs TMpaBa COOCTBEHHOCTH
TOXXJIECTBEHHBIMM M OTMEUAIOT, YTO «TEPMHUH «CIOCO0» HCHOJB3YETCS MHOTUMU
COBPEMEHHBIMH IOPUCTAMU JIUIIb JUIsl TOTO, YTOOBI pa3rpaHUYMUTh Ha IEPBOHAYAIILHBIC
U MIPOU3BOIHBIE CIIOCOOBI MPUOOPETEHMSI ITpaBa COOCTBEHHOCTW |8, ¢.174].

E.A. CyxaHoB 10 JaHHOMYy TIOBOAY oOTMewaer, uro: «Paznuume
NEePBOHAYAILHBIX W MPOU3BOJIHBIX CIOCOOOB MPUOOpPETEHMs MpaBa COOCTBEHHOCTU
JETaeT BO3MOXKHBIM PAa3rpaHUYCHUE TMOHATHI «OCHOBAHUS BO3HUKHOBEHHUS MpaBa
COOCTBEHHOCTU» U «CIOCOOBI MpruodpeTeHus npasa cooctBeHHOCTH» [9, ¢.167]. [loa
OCHOBAHMSIMU BO3HUKHOBEHHsS TMpaBa coOcTtBeHHOCTH, E.A. CyxaHOB NOHHMMAeET
TUTYJIbI COOCTBEHHOCTH, WJIM MPABOMOPOXKIAIONINE Iopuandeckue (akThl, a MO
cnoco0aMu MpuoOpeTeHus: mpaBa COOCTBEHHOCTH — MPABOOTHOIICHMS, BO3HUKILINE
Ha OCHOBE CYIIICCTBYIONIUX FOpUINYecKuX GakToB [9, c.167].

M.M. IlonoBr4Y  BBICKA3bIBAET TOYKY 3PEHHUS, COTJACHO KOTOPOW ISt
pasTpaHUuYCHUsS] TOHATHM «OCHOBAaHHUE» U «CMOCOO» TMPUOOpETeHUs Mpasa
COOCTBEHHOCTH, MOJ CIOCOOAMH MPUOOpPETEHUs CIEAyeT MOHUMATh (PaKTUYecKue
NEUCTBUS, C KOTOPHIMU 3aKOH CBSI3bIBA€T BO3HUKHOBEHHE TpaBa COOCTBEHHOCTH;
OCHOBAHMSIMU MPUOOpPETEHUS HEOOXOAUMO CUUTATh IOPUIUUYECKUE NEUCTBUS U (WIIH)
coosiTus [10, ¢.7].

B TonkoBOM ciioBape pycCKOTo SI3bIKa «OCHOBaHUE» — Hayajio, npuuuHa [11,
c. 439], a «coco06» — 93TO NEWUCTBHE WU CHUCTeMa JIEUCTBHM, MPUMEHSEMbIE TpU
OCYIIECTBIICHUH YeT0-1100, 1100 0 MOPSI0K AeicTBUM, cpenctBo [11, ¢.746].

[TosTOMy, TIpEACTABIAETCS, YTO MEXKY UCCIECAYEMbIMH MOHSATUSIMU HUMEIOTCS
MpUHIUITHAIBHBIE OTyIMunA. JlymMaercsi, HEOOXOIUMO COTJIACUTHCS C TOHWMAaHHUEM
CrOCOOOB M OCHOBaHMI MpUOOpeTeHUs MpaBa COOCTBEHHOCTH, MPEIIOKEHHBIM
M.M. IlonoBuuem u JI. CannukoBoit. To ecTh, moja ciocodamMu MpuOOpETEHUs MpaBa
COOCTBEHHOCTH, CJIEYyEeT MOHUMATh (PAKTUYECKUE NEHCTBUSA, YKA3aHHbIE B 3aKOHE, a
M0/ OCHOBAHUSIMHU MIPUOOPETEHUS MpaBa COOCTBEHHOCTH — JIEUCTBUS IOPUIAYECKUE
6o coOwrtus [12, c. 31]. Ilpu stom, JI. CanHuKOBa CHpaBeIMBO 3aMe4aeT, UTO
«71s TpUOOpeTeHHs mpaBa COOCTBEHHOCTU TpeOyeTcsi COBOKYIHOCTh CIOCOOOB U
ocHoBaHuit» [12, c. 31].

Taxkum 00pa3om, MOHATHUS «CIIOCOOBI MPUOOPETEHMSI TTPaBa COOCTBEHHOCTH» U
«OCHOBaHUS MPUOOPETEHUS MpaBa COOCTBEHHOCTW» PA3JIMYHBI IO CBOCH CYIITHOCTH,
CMBICJIOBOI HArPY3KHU U UX HEJb351 OTOKECTBIISITh.

BwmecTte ¢ Tem, oKka Ha 3aKOHOAATEIBHOM YPOBHE J1aTh ONPEIECICHUS JTaHHBIM
MOHATHUSIM HE MPEJICTABISETCS BO3MOXKHBIM B CHIIy TOTO, YTO JIAHHBIC MOHSATHS
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SABJISIFOTCSL fopuandeckumu daktamu. M Ha ypoBHE KiacCH(DUKAIUU FOPUTAUECKUAX
(GakTOB TPOBECTH pa3rpaHUyYCHUE MEXIYy (AKTUUECKUMU U IOPUAUYECKUMU
NeUCTBUSMHU KpaitHe 3aTpyaHuTenbHo. Hemapom, I1. Mo3onun oGpaiaeT BHUMaHUE,
YTO «...NPU3HABasi MPABOBOE 3HAUYCHHE (PAKTUUYECKUX JCHCTBUN KaK OOCTOSITENIbCTB,
0e3 KOTOphIX HEBO3MOXKHO BO3HHUKHOBEHHE IpaBa COOCTBEHHOCTHU, MbI TepsieM
pazimure MeXay (PaKTHUYECKUMU U OPUANYECKUMH aercTBUsaMu» [13, ¢.33].

Haxe nipu ananuze npaBoBbiX HOpM raB 14 'K P® u 13 'K PK nHe Bcerna
SCHO, KOTJa OIPEJECICHHOE OOCTOSITENBCTBO OyAET SBIATHCA JIMIIb CIIOCOOOM, a
KOTJ]a UMETh CAMOCTOSITEIIbHBIA IOPUANIECKUM CTATyC KaK OCHOBAHHE MPUOOPETECHHUS
npaBa COOCTBEHHOCTH.

Becte ¢ Tem, memecoobpazno HammeHnoBanue cT. 218 'K P® «OcHoBanus
puoOpeTeHusl MpaBa COOCTBEHHOCTH» HU3MEHUTh Ha «OCHOBaHUA M CHOCOOBI
npuoOpeTeHus: (BOZHUKHOBEHUS) ITpaBa cOOCTBEHHOCTH», YTOObI Ha ypoBHe ['K PD
YCTAHOBUTh MX HETOXKIECTBEHHOCTh. AHAJIOTUYHOE W3MEHEHHE HEeO0O0XOANMMO
ocymiecTBuTh B oTHomeHuu cT.235 'K PK, umeroieit naeHTUUHOE Ha3BaHHUE.

AHanM3 POCCUICKOTO M Ka3aXCTaHCKOTO 3aKOHOJATENhCTBA 00 OCHOBAHUSX
npuoOOpeTeHusT TMpaBa COOCTBEHHOCTH TIOKa3ajl HEOOXOAMMOCTh JaJIbHEHIIEro
COBEPILIEHCTBOBAHKUS HOPM B ATOM cdepe, ¢ IeNbl0 MOBBIMIEHUS 3(PPEKTUBHOCTU
IPABONPUMEHEHHUS U 00ECTICUeHHS €TMHO00pa3usl CyJIeOHOM MPaAKTUKH.
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CTyJeHT | Kypca HampaBiaeHus: noarotoBku «fOpucnpyaeHuus»,
[[Trap6aeB bynarbex KabaymeBuy,

JIOKTOP IOpHU/I. HayK, mpodeccop kadeapsl mpasa
Kocranaiickoro punuana ®I'bOY BO

«YenssOMHCKUH TOCY1apCTBEHHBIN YHUBEPCUTET)

K BOITPOCY O ®OPMUPOBAHUU ITIPABOBOM KYJIbTYPBI
CTYZEHTOB B IIPOIECCE ITPEITIOJABAHUSA IOPUINYECKHUX
JANCHOUITVINH

Unterpamss  Kazaxcrana B miobalbHOE  COOOILIECTBO,  YTBEPXKACHUE
JNEMOKPaTUYECKUX LEHHOCTEM, a TaKK€ POCT PHIHOYHOW 3KOHOMMKHM BBIJBHUTAIOT
nepes cucTeMoil 00pa3oBaHMs BaKHYIO 3a/1ady MOJATOTOBKH KOHKYPEHTOCIIOCOOHOTO
CIIEHIHAIACTA, HMMEIOLIETO TBOPYECKMU ITOAXOJ K IMpOLEeccaM, IMPOTEKAIIKUM B
COIMAJILHO-TTPO(ECCUOHATILHOM  Cpeie, YMEIOIIEro OPUEHTHUPOBATHCS B  OBICTPO
pactymieM MNoToke HayyHOM uHdopMmanuu. B moaHON Mepe 3TO OTHOCUTCA U K
npobieme GopMHUPOBAHUS MPABOBOM KYJIbTYPHI.

B 37Ol cBsi3M BbICIIME Y4YeOHBIE 3aBENICHHUS, OCYIIECTBIAIONINE MOATOTOBKY
CHELHUAINCTOB, IPU3BAaHbI CHITPaTh KIIOUYEBYIO POJIb B pa3pabOTKe KOHILENTYalbHbIX
MOJIOKEHHUH 10 (POPMUPOBAHUIO TIPABOBOM KYJIBTYPHI CTYACHTOB. sl MOCTHIKEHUS
MOCTaBJICHHBIX 1€ B By3ax pECIyOJIMKM aKTUBHO HAET MPOIECC MOCTPOSHUS
CTPYKTYphl ¥  COJAEpKaHHUA  OOpa3oBaHMs B  KOHTEKCTE  COBPEMEHHOMU
o0pa3oBaTeNbHOMN MapaIurMbl.

CyOBekTbl 00pa30BaTeIbLHOrO MPOLiecca B3aUMOACHCTBYIOT MEXAY CO0O0M Kak
IIPEACTABUTENN PA3JIMYHBIX KYJIBTYpP U 3THOCOB, Pa3HbIX BEPOUCIIOBEAAHMI, IOITOMY
COBpeMEeHHasi oOpa3oBareibHas cpena sBiseTcss mnoaudTHUYecKod. [Ipouecc
MOJIMATHUYECKOTO 00pa30BaHMs MOJpa3yMeBaeT Pa3BUTHE JIMYHOCTH, CIIOCOOHOH K
JNIEUCTBEHHOMN KWU3HEACATEIbHOCTH B MHOTOHAIMOHAIBHOW MOJIMKYJIBTYPHOU CpEXE,
pacnoyiararomieid  cOpMHUPOBAHHBIM  OIIYIIEHHEM T[OYTEHUSI MHBIX KYJIbTYD,
YMEHUSIMU MPOXKUBATH B MUPE U COMVIACHM C HAPOJIaMU Pa3HBIX HAIIMOHAJTbHOCTEH,
pac, BEpOBaHUMU.

Oo6ocHoBannbii B goknaae FHOHECKO BbiBog 0 TOM, 4YTO KyJbTYpHOE
pa3zHooOpa3ue Takke HeoOXOAMMO MAJis YeJOBeYecTBa, Kak OHopa3zHOOOpas3ue is
KUBOM MPUPOIBDY, MOIYYHI MEXIyHapoJHOe Npu3HaHue. «B 3ToM cMbIcie,
moauépKuBaeTCs B TEpBOM cTaThe Jlekmapamuu, — KyJabTypHOE pa3HOoOOpasue
ABIIIETCSA OOIIMM JOCTOSTHUEM BCETO YeNIOBEYECTBA M JIOJDKHO OBITh MPU3HAHO U
3aKPEIUICHO MEXITYHAPOIHBIMU MPABOBBIMU JOKYMEHTAMHU B MHTEPECAX HBIHEIIHETO
1 Oynymux moxkosenuin» [1, c. 26].
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3ajaya TMOATOTOBKM MOJIOJOTO TOKOJEHHS K IKU3HEIEATEIbHOCTH B
MOJIMATHUYECKOM TPOCTPAHCTBE SIBISETCS OJHOM M3 MPUOPUTETHBIX B JOKYMEHTaX
OOH, IOHECKO, CoBera EBpombl mnociegHero pgecarwietus. B poknane
mexayHaponnoi komuccun FOHECKO o0 rino0anbHBIX CTpaTerusx pa3BUTHUS
obpazoBanuss B XXI B. yTBepxkaaercs, 4YTO OJHOM M3 OCHOBHBIX (PYHKIIMA
o0pa3oBaHUsl SIBJISIETCS HEOOXOAMMOCTh HAYYUTh MOJIOJBIX JIIOJEH KUTh BMECTE,
NoOMOYb WM B TMpeoOpa3oBaHUU CYUIECTBYIOUIEH B3aMMO3aBUCHUMOCTU CTpaH U
HApOJIOB B CO3HATEIBHYIO COJMAAPHOCTh. BBI30BBI COBPEMEHHON IWBUIN3ALUA
CTaBAT NEepel HayKOoW NpoOJeMy BBISBICHUS MEXAHM3MOB IEpPEX0/la MHUPOBOIO
coobmectBa OT Quiocopun BocnuTaHus K ¢uinocopun wmupa. Pazpurtue
MOJIMKYJIBTYPHOCTH MPEATNOnaraeT GopMUPOBaHUE MPABOBOU KYJIbTYPHI.

B I'ocynapcTBeHHOl nporpaMMe pa3BuTHs 0Opa3oBaHus U Hayku PecryOnuku
Kazaxcran na 2020-2025 rr. pemaercss ymop Ha MOJICPHHU3ALMIO BBICIIETO
00pa3oBaHMs B KOHTEKCTE MIO0ATBHBIX U MEKIUCIMUIUIMHAPHBIX KoMrieTeHmit XXI
BEKAa, BKJIIOYAIONIMX IMPABOBYKD KOMIETEHTHOCTh KakKk OAHY U3 BEIyIIUX
KOMIIETEHIMIA BBIMYCKHMKAa By3a [2]. OgHako A0 CHUX MOp MAaJIOM3yYEHHBIMH
OCTAIOTCSl BOMPOCHI BIUSHUS IOPUAMYECKOM HayKu Ha (HOPMHPOBAHHUE MPABOBOM
KyJIbTYphl KaKk MNpO(eCCHOHAIBHO-BAKHOTO KadecTBa JIMYHOCTH B  YCJIOBHSX
oOy4eHHs CTYJIEHTOB B By3e. PaccMOTpuM KITIOUE€BOE MOHATUE «IIPABOBAs KYJIbTYpay.
[IpaBoBast KyJnbTypa — 3TO 0CO0O€ COLMAJIbHOE SBJICHHE, XapaKTepu3ylollee
ONpEeNeTeHHbI YPOBEHb MPABOBOIO COCTOSIHUSA KaK OTAEJIbHOM JMYHOCTH, TaK U
oOmectBa B 1enoMm [5, c. 27]. K oTnnuuTenbHbIM NpU3HAKAM TPABOBOM KYJIBTYPHI,
OKa3bIBAIOIIMM BO3JICHCTBHE Ha €€ 3HAYEHUU B OOILECTBE M rOCYAapCTBE, MPHUHSITO
OTHOCHUTH CJIEAYIOIINE:

— IIpaBOBasl KyJbTypa SBISETCS AEMEHTOM O0IIEH KYJIbTYpHhI;

— OHA OTPaXKAET Pa3BUTHE OOIIECTBA B COBOKYITHOCTH MPABOBBIX HOPM;

— TPEACTaBISET COCTOSIHUE 3aKOHHOCTH, IPABOIOPsSJKA, MPABOCO3HAHUSA U
3aKOHOJATEIbCTBA;

— CIOCOOCTBYET CO3JAHMIO IMPABOBBIX LIEHHOCTEH, KOTOPHIE BBIPAXAOTCS B
IPAaBOBOM TOPSJIKE, CIPABEIIMBOCTH, PABEHCTBE, OTBETCTBEHHOCTH;

— MO3BOJIIET COYETAaTh OTEUECTBEHHBIE M 3apyOE)KHbIE MCTOYHHUKHU MPABOBOIO
MpoIecca ¢ MOMONIBI0 HAKOIIJIEHHBIX 3HAHHM U OTbITAa YEJIOBEYECTBA.

[IpaBoBasi KyJbTypa COCTOMT M3 B3aWMOCBSI3aHHBIX 3JIEMEHTOB, KaXIblil W3
KOTOPBIX BBIMOJHSET omnpeneneHHyro (@yHknuioo. OCHOBHBIE — 3TO npaso,
BBICTYIAIOIIEE YHUBEPCAIbHBIM PETYISTOPOM OONIECTBEHHBIX OTHOLIEHUH, C
MOMOIBIO 001Ie00A3aTENbHBIX, (POPMAIBHO ONpPEIEIECHHBIX MPAaBUJ, OHO Pa3BUBAET
B JIIOJSIX YYBCTBO CIPABEIJIMBOCTH, T'YMAHHOCTH U 100pa; npasoco3Hanue, KOTopoe
OTPAXKAET CBSI3b MEXIY IPABOBBIMH, MOPAJIbHBIMHU, PEIUTHO3HBIMU M JIPYTUMHU
LEHHOCTSIMHU, BOCITUTHIBAET MOTPEOHOCTH B MPABOMEPHOM MOBEACHUU; 3AKOHHOCb U
npagonops0okK, BBHICTYIAIONINE KaK CPEACTBO 3aIIUTHI MPAaB U CBOOOJ JTUYHOCTH OT
MIPOMU3BOJIA TOCYJApCTBA M €ro OpPraHoB, a TAakKK€ OT IMPOTHBONPABHBIX JIECSIHHIMA
ApYTUX JHI, Apagogoe 60Cnumanue, CIyxXailee CperacTBoM (OPMUPOBAHUS H
W3MEHEHHS TMPABOBOTO CO3HAHUSA, MPABOBOM KYJBTYPhI, OTHOIICHUS TpaxiaH K
npaBy. MccnenoBarenu BBIAEISIOT TAKUE THUIIBI MPABOBOM KyJIbTYpbl KaK MpaBoOBas
KyJIbTypa JIMYHOCTH (COBOKYIIHOCTh 3HAaHUW O TMpaBe KaXJAOro YeJIOBEKa,
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BBIPQXKEHHAsI B YMEHHUM I10Jb30BaThCd HOPMATHUBHO — MPABOBBIMU HCTOYHUKAMU;
paBoBasi KyJbTypa COLMAIBHBIX TPYII — 3TO YPOBEHb 3HAHUM, YBAKECHUSI K MPaBY U
3aKOHOJIATEILCTBY OMPENEIEHHOTO COCTaBa JIOJIEd MO MX COIHUAIBLHO — 3HAYMMBIM
pU3HaKaM; MpaBoBasi KyJbTypa 00IecTBa — 3TO YPOBEHb MPABOCO3HAHUS TpaXxaH,
a TaKk)Ke MpaBOBasi aKTUBHOCTh HACEJICHUS B ICATEIILHOCTH TocyaapcTea [4, c. 8—14] .

B oOmieit Teopun mnpaBa NPUHATO BBIAETSATH HECKOJIBKO YPOBHEHW IMPaBOBOIA
KyJbTYphl. B 3aBUCHMOCTH OT IMOKa3aTessl MPaBOBOIO MO3HAHUSI U HCIIOJIb30BaAHUS
MOJTYYCHHBIX 3HAHWM Ha TMPAKTUKE, MpPaBoBas KyJIbTypa MNOJpA3ACISETC Ha
CJIEIyIOIIUE YPOBHU: 00bI0€HHbIl — YPOBEHb, OTPAaHUYEHHBII OBCEIHEBHOM KU3HBIO
JOJEN, KOTOPBIM HCIOJNB3yeTCsl TMpU peau3alii  CYOBEKTUBHBIX IpaB U
00sI3aHHOCTEH;  mpogeccuonanvuvili — ypPOBEHb, OTHOCSIIMKCA K  JIHIAM,
MPaKTUKYIOIUM IOPUJIMYECKYIO JEATENbHOCTh Ha MNpOo(ecCHOHAIBbHOM YpPOBHE:
aJBOKAaThl, IOPUCTHI, PpPAaOOTHUKU  MPABOOXPAHUTEIBHBIX  OPraHOB, CY/IbH;
OOKMPUHANbHBIU — YPOBEHb, XapaKTEPU3YIOIIUNCA HE TOJBKO 3HAHUSIMU O MpaBe, HO
Y 3HAHUSIMHM BCErO0 MEXAHU3Ma MPABOBOTO PETYJINPOBAHMS.

Ponp mpaBoBOl KyJbTyphl B TOCYAapCTBE MOATBEPKAACTCS 3aKPEINICHHBIMU B
OCHOBHOM 33aKOHE MOJOKEHUSIMH, XapaKTEPU3YIOIUMHU KOHCTUTYLIHIOHHO-TIPAaBOBOM
cratyc rocygapctBa. Tak, B cootBercTBuM € 4. 1. c¢T. 1 Koncturynun PO: «Poccus
€CTh JeMOKpaTH4eckoe (QeaepaTuBHOE IMpaBoBoe rocydapctso...» [3]. Wneei
IPaBOBOI'0 T'OCYJIapCTBa SIBJSIETCS BEPXOBEHCTBO 3aKOHA IO OTHOIIEHUIO KO BCEMY
00111eCTBY, K TOCYIapCTBY, K JUYHOCTU. JIpyrumMu cjioBamu, 3TO TOCYAapCTBO, B
KOTOpOM TocnojicTByeT mpaBo [S]. [IpaBoBasi KynbTypa MOXKET OBITh peaau3oBaHa
TOJILKO TIPU COOJIFOZICHUU ONpPEACICHHBIX MPUHIIUIIOB, TaKUX Kak: BepXOBEHCTBO
MpaBa M 3aKOHA HaJ BCeM OOIIECTBOM, B TOM YHCJI€ HaJl OpraHamMu BiacTu: « OpraHsl
roCyJIapCTBEHHOU BJIACTH, OpraHbl MECTHOTO CaMOYyIpaBJIEHUS, JOJDKHOCTHBIC JIUIIA,
rpaxaaHe W HUX oO0beauHeHHs 00s3aHbl coOmonath Konctutynuio Poccuiickoit
O®enepanuu u 3akoHb» [3]. ['apantus mpaB u cBoOox: «YemoBek, ero mpasa u
CBOOO/IBI SIBIISIFOTCS BBICIICH IIEHHOCTHIO. [Ipu3Hanue, cobtoieHre U 3aluTa npas u
cBO0OJ YelloBeKa W TIpakJaHWHA — 00s13aHHOCTHh rocyaapctBay [3]. CtaOMIBHOCTH
3aKOHHOCTM U TMpaBomopsiaka. Pa3neineHwe  TocyJapCTBEHHOW  BJIACTH:
«l'ocymapcrBeHHass Binacth B Poccuiickorn denepaunu OCYIIECTBISIETCS HA OCHOBE
paszleneHusT Ha 3aKOHOJATEIbHYIO, WCIOJIHUTENBbHYIO U cylaeOHyoo» [3].
[{uBwin3oBaHHBIM ~ O0Opa3  JKWM3HM, CTPYKTypa W  CHCTEMa  JIYXOBHBIX,
WHTEJUJICKTYaJbHbIX, HPABCTBEHHBIX M TMCUXOJOTMYECKUX IIEHHOCTEW WHAMBUIA, a
TaK)K€ BCEro 00IlecTBa, SIBJISETCS OCHOBOM JII0OON KyNnbTypbl. ECiii Mbl TOBOpHUM O
OpaBOBOM  KyJbType, TO TOJApPa3yMeBaeT TMOJ JTHUM pPa3BUTOE MacCOBOE
IPaBOCO3HAHME, MPABOBYIO aKTUBHOCTH I'PaXK/IaH, COCTABIIAIOIIUX IIaBEHCTBO IMpaBa
¥ OCHOBY IIPaBOBOT'O IOCYJIapCTBa

[TockomnbKy mpaBoBas KyJbTypa HaXOAUTCS HA CTaJIUW CTAHOBJICHUS, Y HEE €CTh
poOJIeMbl, IPEMATCTBYIONIUE €€ pa3BUTUIO. TumoxuHa [[.A. BbIIENSIET Cleayrolue:
1) Hu3KkMH ypOBEHb TIPABOBOW KYJIBTYPBl Cpeaud pPaOOTHUKOB FOPUIAMYECKUX
mpodeccuii, BXOISAIIMX B COCTaB TOCYAAPCTBEHHBIX OPraHOB. JTa MPoOIeMa MPUBOIUT
K CO3JIJaHUI0 HEKAYECTBEHHBIX TIPABOBBIX aKTOB, HECHPABEIJIMBBIM CYACOHBIM
peleHusIM U T. 1. (MaCCUBHOCTh MPABOBOI0 MaTepuaia, B pe3yJibTaTe 4ero rpaxjiaHe
HE MOTYT W3y4YuTh €ro B TMOJHOM oObeme. PacmpoctpaHeHuwe O0e33aKOHHUS W
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HECTIPAaBEAJIMBOCTH, B pE3ylbTaTe 4Yero OOINEeCTBO IMEpPEeCcTaeT pearupoBaTh Ha
paBOHApYIIEHMS); 2) IpobdiieMa — 3TO AOCTYH K JOCTOBEpHOU nHpopmanuu. CeroaHs
JIFO/IM TI0JTy4YarOT OCHOBHYIO MH(OPMAIIUIO U3 UHTEPHETA, HO HE BCEI/Ia yIaeTCs HallTH
JEUCTBYIOIIME HOPMATHBHBIE AKThl, a TE€M O0OJee BHECEHHbIE B HHX IONPAaBKU.
JlecTpyKTUBHOE BO3ACHUCTBUE CPEACTB MAacCOBOW MH(POpPMALMU C LEIbI0 MCKAKEHUS
CYLIECTBYIOIIMX NPEACTABICHUN O IMpaBe U MPABOBBIX SIBICHUSAX; 3) CYILECTBEHHAs
npobjemMa — MPaBOBOM HUTMIIM3M, KOTOPBIH CTOMT PAacCMOTPETh Oosee MOApOOHO.
IIpaBoBOM HUTHIIM3M — 3TO NOJIHOE OTPULIAHKE, HEYBAKEHUE K IPABY U ACUCTBYIOLIUM
3aKOHaM, KOTOPO€ IPUBOJUT K IPOTUBO3aKOHHBIM JESHUSAM, IIPENATCTBYET PA3BUTHIO
MpaBOBOW KyJIbTYpbl [6]. B rocymapcTBe ¢ BBICOKMM YpPOBHEM MPAaBOBOM KYJIbTYpPHI
rpakJiaHe JJOJDKHBI CBOOOIHO BIaIEeTh 3HAHUAMU HOpM KOHCTUTYLIMH, MOIOKEHUSIMU
3aKOHOB Y MHBIX HOPMATHUBHO-IIPABOBBIX aKTOB.

Takum o0pazom, a1 (HOPMUPOBAHMS YCTOMYMBOM MPaBOBOW KYJIBTYphI
HEOOXOAMMO MOTY4YeHHE 3HAaHUI MIPABOBOIO XapaKTepa, KOTOPBIE CTYAEHTHI JTOJIKHBI
YCBOUTH B Mpoliecce oOyueHus B By3e. Tak, Hampumep, UCTOpHsl TocyAapcTBa U
npaBa 3apyOeKHBIX CTpaH OTHOCHUTCS K 4YUCIY (YyHIaMEHTalIbHBIX FOPUIUYECKUX
JUCLMIUIMH, TO3BOJISIOIIUX CPOPMHUPOBATH MPOPECCHOHATBHOE MBIIIJICHUE IOPUCTa
IIOCPEICTBOM M3Yy4YE€HHUs IIyTed U CpPEACTB Pa3BUTHA IIpaBa U roCyaapcTBa Kak
€IMHOTO (peHOMEeHa, MeXaHMW3Ma B3auMOJIEUCTBUA ero yactel. Mictopust rocyaapcTsa
U MpaBa 3apyOexHbIX CTPaH OTINYAETCS OT OOIEUCTOPUIECKUX JUCLUILIUH TEM, YTO
MCTOPUKO-TIPABOBBIE HAYKU HE UCCIEAYIOT OOIIECTBO B LIEJIOM, a U3Y4alOT MPOLECCHI
Pa3BUTHS CIIOKHOM CUCTEMBI TOCYJaPCTBEHHBIX U FOPUANYECKNAX YUPEKICHUMN.

N3yyeHue 0OpUAMYECKUX MUCLHMIUIMH JOJIKHO CIOCOOCTBOBATh PA3BUTHIOY
CTYyIEHTOB IIPaBOBOM KyJbTyphl. [Ipy 3TOM BaXHO HE TOJBKO TEOPETUUYECKOE
M3JI0)KEHHE MaTepualia, HO W IIMPOKOE PAa3BUTHE WHHOBAIMOHHBIX IPOLIECCOB B
MpaKkTUKEe paboThl YUYPEXKACHHM BBICIIErO O0Opa30BaHUs, NPUMEHEHHE HOBBIX
TEXHOJIOTUN U METOJUK.
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Kocranaiickoro punuana ®I'bOY BO

«HensiOMHCKUI TOCYAApCTBEHHBIA YHUBEPCUTET

INOHATHUE U ITPOUCXOXKXAEHUE ITPABA HA CYJAEBHYIO 3AILIUTY

B Konctutynmun Poccuiickoii ®denepaniii  yCTaHOBJIEHO IMPAaBO KaXKJIOTO
3alUIIATh CBOU MpaBa U CBOOOJIbI BCEMU CIOCOOAMM, HE 3alpElEHHbIMUA 3aKOHOM
(4. 2 c1.45); mpaBo Ha CyJeOHYIO 3aIUTY OTHOCUTCS K YKa3aHHOMY crioco0y (cT.46).

Kpome ToOro, cyaneOHasi 3amura MOXKET OBITh pacCMOTpEHa B KadecTBE
CpEeACTBa TrOCYyIAapCTBEHHOM 3ammuThl. Kak ykazaHo B JuTepaType, NaHHbIA BHUJ
3aIIUATHl OCYIIECTBIIAECTCS CIEUUAIbHO MPEAHA3HAYEHHBIM OPraHoM IpPaBOCYAMS —
cynoMm [1]. be3ycnoBHO, B TOJIHOMOYHMS CyJa BXOJUT OOECHEUYEHUE pear3aluu
MpaBa Ha CyJIeOHYIO 3aIUTYy.

[Tomaraem, 4yTOo paccMaTpuBaeMoOe MPABO BHICTYMAET CAMbIM Ba)KHBIM, MOKHO
CKa3aTh OCHOBHBIM KOHCTHTYLUMOHHBIM IpaBOM W3 BCEX TMpaB YeJIOBEKa W
rpaxxaanuHa. Kpome Toro gjaHHoe mpaBO OJHOBPEMEHHO MOMKET pacCMaTpUBATHCA
KaK rapaHTUsi UHBIX MPaB U CBOOO/I, KOTOPAsl 3aIIUIAET OT BO3MOXKHBIX HAPYIICHHM.
CMmbIca paccMaTpUBaEeMOro IpaBa MPEAIOJaraéT BO3MOKHOCTh KaKJIOTO 3allMINATh
CBOM TIpaBa, CBOOO/IbI U 3aKOHHBIE HHTEPECHI TTOCPEICTBOM OOparieHus B ¢y [2].

Cornacuo cratee 46 Kouctutynuu P® cyneOnas 3amurta mpaB U CcBOOOJ
rapaHTupyetcst BceM 0Oe3 uckitoueHus. OOpallleHue B OpraHbl cyAa CyZ MO3BOJUT
00aJIoBaTh KaK PELICHUS U JCHCTBUS OPraHOB IOCYAapCTBEHHOW BIIACTH, OPTaHOB
MECTHOTO CaMOYTIPaBJICHUs, OOIIECTBEHHBIX OOBEAMHEHMM M JTOJKHOCTHBIX JIMII.
[lonaraem, 4TO KOrJa, MMEIOIIMECS BHYTPUTOCYJApPCTBEHHBIE CPEICTBA IPABOBOM
3alIUTHI OyIyT MCUYEpHaHbl, Y YEJIOBEKa OCTACTCS HAAEXK/Ia CIPABEIJIMBOTO PEIICHUS
7iena npu oOpamieHu MeKIroCyJapCTBEHHbIE OPTaHbl 1O 3aIIUTE MPaB.

[IpaBo Ha cyne0OHYIO 3alMTY 3alUIIAET KaK TpaxkaaH PO u ux oObeIuHEeHH,
TaK U WHOCTPAHHBIX TpaXkJaH, a Takxke Jul Oe3 rpaxaancrBa. /laHHoe mpaso
OXBaTbIBaeT cBoeH rapantueit u ropuaundeckux null. (IlocranoBnenue KC PO ot 17
despans 1998 1. No6-11) [3].

YcTaHOBIIEHHOE TPaBO Ha CyAeOHYIO 3aIIMTy HUKOUM OOpa3oM, HE MOXKET
OBITH OTPAHMYEHUIO JaKe B LIETSX, 3aMUCaHHbIX B cT. 55 Koncturymuu PO: «3amura
OCHOB KOHCTUTYLIHOHHOI'O CTpOsi, HPaBCTBEHHOCTH, 3JI0POBbs, MPaB U 3aKOHHBIX
UHTEPECOB JApPYrux Juil, obOecriedeHrne OOOpPOHBI CTpaHbl M  O€30MaCHOCTH
rocynapctBay. OpHako, HECMOTps Ha aOCONIOTHBIA XapakTep AaHHOTO TIpaBa,
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Konctutymonnsiit Cyn Poccuiickoit @enepaiiiu Bce ke NpeaycMOTpesl HEKOTOPhIE
MOMEHTBI, KOTOpbI€ KOHKPETH3UPYIOT CcoOJiepKaHue TpaBa. Tak, Hampumep,
KOHCTUTYIIMOHHOE 3aKpeIJICHUE TIpaBa HE O3HAYaeT BO3MOXKHOCTh TpaXkJIaHHHA
BBIOMpATh JIt0OBIE CIIOCOOBI U MPOIEAYPHI CYACOHOM 3aIUThI, 0COOEHHOCTH KOTOPBIX
onpeneneHsl (eaepabHBIMA KOHCTUTYIIMOHHBIMUA 3aKOHaMH U (elepaibHbIMU
3akoHamu (Onpexaencane KC P® ot 12 urons 2005 r. Ne334-0) [4].

[Tomumo KoHcTuTynmm paccmaTpuBaemMoe TMpaBo  3a(UKCUPOBAHO B
HEKOTOPBIX (enepanbHbiX 3akoHax, Hanpumep, ['TIK P® (ct. 3,4), AIIK P® (cT. 4),
VIIK PO (ct. 8, 19,123), TK P® (u. 1 ct. 1), TK P® (cT. 2), CK PD (u. 1 cT. 1).

AHanmM3 MEeXAYHApOIHBIX aKTOB, 3aKPCIUISIONIMX pa3HbIe TMpaBa U CBOOOIBI
AQHAJIOTUYHO PETYIUPYET JaHHOE MpaBo. Hampumep, ero MOXHO OOHAPYKHUTh CpeIn
MOJIOKEHUH MEXIyHapOJHOTO TaKTa O TPAKTAHCKUX W TOJUTHYCCKUX TIpaBax
(ctatea 14[5], Bo BeceoOieit nexnapaiuu npas yenoBeka (ct. 7,8,10) ) [6] npornucana
BO3MOXHOCTh  3(()EKTUBHOTO BOCCTAHOBJIEHUS B IMpaBax KOMIETEHTHBIMU
HAIMOHAJIBHBIMU CYJaMH, B Cllydae HapyLIEHUsS OCHOBHBIX mpaB, B KOHBEHIMH O
3allldTe TpaB 4YeJIOBeKa M OCHOBHBIX CBOOOJ, aHAJOTHYHO 3aKPEIJICHO MpPaBO Ha
CIIpaBeIJIMBOE CyAeOHOE pa3oupaTeabcTBo (CT. 6)[7].

AHanmu3 MEXIyHapoAHBIX akToB, HopM Kouctutymuu PO, deaepanbHbIx
3aKOHOB HATJISITHO MOKA3bIBAET, UYTO OOIIee MOHATHE MpaBa Ha CYJAEOHYIO 3allUTy
MIOKa HE OTMPEJIETICHO, ITO BBI3BIBAECT PA3HbIE CIIOPHI OTHOCUTEIHHO €T0 COJIEP KAHUS U
CYIIHOCTH CPEJIM MHOTHUX COBPEMEHHBIX UCCIIE0BATEIEH.

B nuteparype umeetr mecto mHeHne K.M. CyrneiiMaHoBa, KOTOPBIM MOJAraer,
YTO B IIPOIIECCYAIbHOM aCIeKTe MPaBO Ha CYIeOHYIO 3alUTy UMEET OOIIME MOMEHTHI
C IIPaBOM Ha HCK [§].

YuuThiBas WHBIC, CYIIESCTBYIONIME B HAyKe TOAXOMBI, aHAIN3 KOTOPBIX
MO3BOJISIET YETKO OMNPENCIUTh TPU HAYYHBIX MOAXOJa, KOTOPhIE COOTBETCTBYIOT
TEOpUM  HUCKa. OIJTO  TakuM  oOpazoM, Oyaer, MarepuaibHO-IPABOBOM,
MPOLIECCYAIbHBINA, CMEIIIAHHBIN TTOIXO/IbI.

[lepBbIii MOAX0 pPa3bIACHSAET MPOUCXOXKIECHUE paccMaTpUBAEeMOro IMpaBa W3
MaTEpPUAIBHO-TIPABOBOTO  OTHOIICHMS, KOTOPO€ BO3HHKAET W3  HAPYIICHUS
CyOBEKTHBHOTO TPaBa, B TO BPEMs KaK MPOIIECC BHICTYMAET B KAYECTBE JOTIOTHEHUSI.

Bropoii moaxon cBOAWTCS K TMOHMMAHWIO TpaBa Ha HUCK B POJIM CPEACTBA
CyneOHOM 3aluThl, YTO TO3BOJISIET 3aKIIOYUTh MBICIHL O TOM, YTO TPaBO Ha
CylIeOHYI0 3allUTy MOXHO TIPEACTaBUTh B BHUAEC MHCTUTYyTa TPa)xAaHCKOTO
poLeCCyalbHOTO MPaBa.

Tpernii noaxoa BUAUT B JAHHOM MpaBe 2 acleKTa: MpaBo HA MPOLECC U MPaBo
Ha pe3ysbTaT, WU TOBOPS UHBIMH CJIOBaMU, IIPaBO Ha yJIOBJIETBOPEHHUE UCKA.

N3 nByx npennoxxkeHHbIX BapuaHToB, K.M. CyneiiMaHOB NpUIEpKUBAECTCS
nporieccyaibHOTO moaxoaa. OH paccMaTpPUBAET €ro aKTyalbHbIM, MTOYEPKUBAIOIITUI
CYIIIHOCTH TIpaBa Ha cyAcOHyI0 3anuTy. ClaeayeT COTJIaCuThCS ¢ MHEHUEM YYSHHOTO.
B cBs3u ¢ aTEM, ToaraeM TMpaBWIBHBIM JIaHHBIM TOAXOA, TeM OoJiee, dUYTO
MaTepuaIbHOE MPABOOTHOIIEHUE MOXKET OTCYTCTBOBAaTh, a HCKOBBIC TPEOOBaHUS
OBITh HEOOOCHOBAHHBIMU.

OpnHako, CylIECTBYET MHAs TOYKA 3PEHUS, KOTOpask CYMTAET JAHHBIM MOJIXO]
OmMUOOYHBIM ¥ HEBEPHBIM. Benb, HW3BECTHO, UYTO «IPaBO HA HCK» MOXKHO
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paccMaTpuBaTh Kak 3JIEMEHT IpaBa Ha CyJeOHyIo 3amuTy. COOTBETCTBEHHO, MPABO
Ha CyJIeOHYIO 3alIUTy MO 00beMy IIMpE, YEM MPABO HA UCK, IOITOMY C 3TOH TOUYKU
3peHUs TH JBa IIpaBa MEXI1y coOOOM HE paBHBI.

Kpom, 3Toro B nmreparype CyliecTBYeT MHEHHE, YTO NpaBO Ha CyJIeOHYIO
3alIUTy U MPABOM HA MCK OCTABAsChb CAMOCTOSITEIIbHBIMUA BUJIAMH, TEM HE MEHEE OHU
UMEIOT O0IIHE aCTIEeKThl — MPOLECCyaIbHBIA U MaTEPUATbHBIN.

[IpuBenem muenue C. BenuBnuc m B. BumumHCKkuC, KOTOpbIE U3ydalld JaHHOE
MPaBO C MO3UIIMHU TPAKIAHCKOTO MPOIECCYAIbHOTO MpaBa, MpU 3TOM MOAYEPKUBAIIN
€ro CJIOXHBIM COCTaB, BKJIIOYAIOIIMK JBa WHBIX IIpaBa: NPOLECCYaJIbHOE MPaBoO,
KpOMeE TOT0, CYObEKTHUBHOE MaTepraIbHOE IPABO Ha YIOBIETBOPEHUE TPEOOBAHMUS.

[IpoBeneHHBIE OOCTOATENBHBI aHaIW3 IpaBa Ha CyACOHYIO 3alluTy,
MTO3BOJISIET 3aKJIIOYUTh HEKOTOPBIE TOJIOKEHHUS KacalolUecss €ro CYyIIHOCTU H
MIPU3HATh €ro Kak MpaBO Ha CyJeOHYIO 3alllUTE B LIEJIOM, a TAaK)KE KakK IpaBO Ha
oOparieHue B Cy/Ji, ¥ MMPaBo Ha yJIOBIETBOPEHHE TPEOOBAHUSI.

[Ipu oTcyTcTBUU TpeOOBaHUS KaK TaAKOBOTO, TO y JIWIIA HE BO3HUKAET MPABO HA
oOparieHue B Cy/Jl, a 3HAUUT U HE MOSBIIACTCA MPABO Ha CyAeOHYIO 3auTy. B cBsi3u ¢
ATUM, TOJIaraéM HEOOXOUMBIM ClIeNIaTh HEKOTOPOE YTOYHEHHE OTHOCUTENIBHO TOTO,
YTO MPaBO Ha CyJeOHYIO 3alllUTy HE BOZHUKAET Y JIMIlA, KOTOPBIA 0OpaTUIICS B CYII,
HO OHO oOecrnieyuBaeTcsl IS OTBETYMKA, K KOTOPOMY OBLIM  3asiBJICHBI
HE0OOCHOBAaHHBIE TPEOOBAHMUSI.

[lanHoe monoxkeHue mnonjaepkuBaet wucciaenoBarensb JILA. AiicaeB. ABTOp
AaHAJOTMYHO OTMEUYAET HAIMYME Yy pacCcMaTpUBAeMoOro npasa AByX acnekToB. OH Kak
W JIpyrue, MoJiaraeT, 4yTo cyjeOHas 3alMTa BKIIOYaeT B ce0s MarepuajbHbIE U
npoleccyaibHble MpaBa. JTU IpaBa HaANpPaBJIEHbI Ha BOCCTAHOBJICHUE HAPYIICHHBIX
MpaB WX TPEAOTBPATUThL HEMPAaBOMEPHOE MPUMEHEHHUE TMPABOBBIX aAKTOB
MOCPEACTBOM OOpaItieHus B cyasl [1].

B Iloctanonenuun ot 11 mas 2005 roga NeS-IT Konctutynuonusii Cyn PO
Pa3bACHWI MOHUMAHUE TIpaBa Ha CyIeOHYIO 3alIUTy OJHOBpeMeHHO. OH OTMETHIT €ro
HEOTUYK/IaeMbIH XapakTep, OTMETHII, YTO TOHUMATh €ro HE0OXO0IMMO KaK TapaHTHIO
U CPEJICTBO 00€eCTIeueHsl MHBIX MpaB U CBOOOI.

[''A. )KunuH xapakTepusyeT AaHHOE MpPaBO KakK MpPaBO Tpa)iaH 3alIUTHUTH C
MTOMOIIBIO CyIEOHBIX OPTAaHOB PEAIbHO HAPYIIICHHBIC WM HE3aKOHHO OCTIapUBAEMbIC
mpaBa u ¢cBoOO 6! [11].

B coBpeMEHHBIX HCTOYHUKAX pa3HbIe HCCIEIOBaTEd IO PasHOMY
BOCIIPUHUMAIOT NpaBo Ha cyaeOHyro 3ammry. B.II. KamenoB mnonaraer, uto
cyneOHasi 3alMTa MOXET TMOHUMATHCS KaK MHCTUTYT KOHCTHUTYIIMOHHOTO TIpaBa,
IOpUJIMYECKUN MEXaHHM3M, KOTOPBIH IOMOTaeT BOIUIOTUTHh B PEAJbHOCThH IpaBa M
CBOOO/IbI YEJIOBEKA U TPaXKIaHUHA.

B.A. JlazapeB momnaraer, u4to (¢yHKIMS CyAeOHOW 3allUThl  MOXHO
paccMaTpuBaTh Kak CaMOCTOSATENbHYIO (DYHKIMIO rocynapcTsa [12].

JlaHHOe TpaBO BOCIPUHUMAETCSI B KAue€CTBE KOMILUIEKCA MPaBOOTHOIICHUIN
I''A. )KunnHbIM, MOCKOJIBKY B ATOM ClIy4ya€ BO3HHMKAIOT MPABOOTHOLICHUSI MEXKIY
y4acTHUKaMU CyJ1eOHOTO mpoliecca.

Nurepecen noaxon B.M. XKyiikoBa. ABTOp B coAep:KaHUE 3TOr0 Mpasa
BKJIAJIBIBAET WHOM CMBICI: TPaBO Ha OECHpEmsITCTBEHHOE OOpalleHue B Cyna 3a
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3aIATON CBOMX IPaB, IPABO HA PACCMOTPEHUE JEJIa B Pa3yMHBIN CPOK CYJOM, IIPABO
Ha UCIOJHEeHue cyaeoHoro pemenus [13].

AHaJIOTHYHBIC IpaBOMOYHS ObLTN yKa3aHbl 1 H.A. Yeunnsim [14].

Kak yxe ObUIO OTMEYEHO paHee, OSTO TMpPaBO HAXOJUTCS Ha CTHIKE
MaTEepUAIBHOTO U MPOLIECCYATbHOTO MpaBa, U KaK CIEJCTBHE, CAMO CYOBEKTUBHOE
IPaBO 3aKPEIUICHO B OTPACIIM MaTEPUAIBHOTO MpaBa, a MOPSIIOK U €ro peanu3aiiu B
OTpaciu MpoueccyaibHoro npasa [15].

Ha nam B3risa, MOXHO cornacutbes ¢ onpeneneHuem A. H. Benepnwukosa.
Ilog paccmaTpuBaeMblM NIPABOM pPacCMaTPHUBAETCS IOPUJIMYECKOE OOpa3oBaHUE,
KOTOpPOE TOCYAapCTBO FapaHTHPYET MO3BOJISIET OOPATUTHCSA B CyJ 3a 3aIUTON IpasB,
CBOOO/T 1 MHTEPECOB, 3aIIMIIACT, BOCCTAHABIMUBAET €CIIH OHO OyneT HapymieHo [16].

B wurore, paccMOTpeHME NOJXOJI0B HEKOTOPBIX aBTOPOB YKa3bIBaeT Ha
MHOT'OACIIEKTHOE COJAEp)KAaHWE HCCIEAYEMOro IpaBa Ha CyAeOHYIO 3alllUTy.
[lomaraem, 4TO, OHO HE HCKIIOYAET WHOTO TOHMMAHHS KpPOME Kak IpaBa Ha
oOparienue B cya. Ero Heo0XoquMo MOHUMATh M KaK KOHCTUTYLIHOHHYIO TapaHTHIO.
Kpome TOoro oH BBICTYNaeT OJHUM M3 MHOTMX CIOCOOOB 3allUTBl CO CTOPOHBI
rocyJapcTBa, HHCTUTYTOM KOHCTUTYIIMOHHOW OTpAaciiu, OJHOW U3 MHOTUX (DYHKIIMIA
rocyZapcTBa, COBOKYITHOCTBIO IIPABOOTHOLIECHUH.

MO’KHO C YBEpEHHOCTBIO YTBEPK/1aTh, UTO MIPABO HA CyACOHYIO 3alUTYy UMEET
OCOOEHHOCTb, KOTOpas MpOSBIIAET ceOsl B IIMPOKOM COAEPKAHMM U €ro Ba)KHOU
(YyHKUMU — rapaHTUPOBAHKE peaTnu3allii UHBIX MPaB U CBOOO/I.
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HEKOTOPBIE IPOBJIEMBI TIPECTYIIHOCTH N BOITPOCBHI UX
HPEAYHPEXIAEHUSA

[TocnenHre HECKOJIBKO JIET JUIsI MUpa SBHWJIMCH JOCTATOYHO TSDKEJIBIMU Kak C
MOJINTUYECKOM, TaK U C IKOHOMUYECKOU chepamu.

[Mangemus COVID-19 3aTpoHyiia IpecTylHOCTh U HE3aKOHHYIO SKOHOMUKY, B
Takux cdepax Kak OpraHM30BaHHasg IMPECTYNMHOCTb, TEPPOPU3M, YIUYHAS
IPECTYIHOCTh, KUOEPIPECTYNMHOCTh, HE3aKOHHBIE PHIHKK U KOHTpaOaHJa, TOPTOBIIS
JOJIbMU U JTUKUMH >KUBOTHBIMU, paOCTBO, Tpabeku U KPaXKu CO B3JIOMOM.

«I'nobanpHas MHULIMATHBA 10 00pb0OE C TPaHCHAIMOHAIILHONW OPraHU30BAaHHOM
MPECTYNHOCTHIO» 3asiBUJIa B CBOEH aHaIUTUUYECKOU 3anucke B mapte 2020 roaa, uyto
XOTS MOHHMAHHE JOJITOCPOYHBIX MOCIEACTBUI HA 3TUX PAHHUX CTAIUAX MMaHIEMUU
ABJISIETCSL TPYAHBIM, KOE-YTO SICHO — NAHJEMUsS BbI3Baja COKPAILEHWE HEKOTOPBIX
BHUJIOB OPTraHW30BAHHOW MPECTYIHOM JAESITENBHOCTH, B TO K€ BpPEMs IPENAOCTaBIIAA
HOBBIE BO3MOXXHOCTH B JIPYTHX OOJIACTSIX, BbI3bIBasi M3MEHEHUS! B «OPraHU30BaHHOU
IIPECTYITHOM  3KOHOMHMKE»,  KOTOpPbIE  MOIYT  BIOCIEACTBUM  OKa3aTbCs
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JOJITOCPOYHBIMU. B 70KJIa71Ie TOBOPUTCS, YTO HApYILICHUSI, BbI3BAHHBIE TMaHJIEMUEH,
ObLTM  UCIIOJIb30BAaHbl ~HEKOTOPHIMU  MNPECTYIHBIMU TpylIaMd B  KayecTBe
BO3MOXKHOCTH IIJI1 PACIIUPEHUs] CBOEH AeATeNbHOCTH. CyIECTBYET BO3MOKHOCTb
«TOSIBJIEHUS TPECTYNHBIX TPYIIHPOBOK B KAaYECTBE IMOCTABIIMKOB W ,,IAPTHEPOB
rocyjaapcTBa Mo nojjepxxanuto nopsiakan|1,c.15].

Poccuiickass ®enepauusi HE cTaja UCKIIOUEHUEM, M €€ SKOHOMHMKA TaKXKe
NOCTpajalia, TMOCIEACTBUS TMPUBEIM K YBEIMYECHUIO YPOBHS NIPECTYIHOCTH,
MPEUMYIIECTBEHHO TMPOTUB COOCTBEHHOCTH. B Xoje mnaHaeMuu IOIU TEPsSIu
paboThl, OM3HEC, YTO MPHUBENO K YMAIKy SKOHOMHUKH TOCYJAapcTBa B IIEJIOM, TaK U B
paMKax OgHOUW ceMbHu. JItomu, He MMes, BO3MOKHOCTh 3apabaThiBaTh 3aKOHHO HIYT
Ha COBEPUICHHE MPECTYIUICHHH, HEKOTOPBIE M3 KOTOPBIX JO CUX MOpP OCTAKOTCS HE
PACKPBITHIMHU.

Taxke OIHOM W3 MNPUYMH YBEJIMYECHUS JKOHOMHYECKHX NPECTYIUICHUN
MOCITYKWJIM HEKOTOPhIE CAHKIMU MuUpa B OTHOIIEHMUM P®, KOTOpble Kak Ham
U3BECTHO, 3aKJIIOYAIOTCS B YyXOJAE W3 BHYTPEHHEro pblHKa P® uenoro psaa
IPOU3BOJICTB, YTO MPHUBEIIO K TOTEpe paboYnX MECT.

Enie onHOM NMpUYMHON YBETUYEHHUSI YPOBHS MPECTYIMHOCTH SIBUJIACH HEHAABHSISA
moounuzaruss B P®. [lpu sToM HEOOXOIUMO OTMETUTh, YTO MPECTYIUICHUS
YBEJIIMYWINCH KaK Ha Teppuropun PD, tak u BHe ee. boibmoi MOTOK XJIBIHYBLINM,
HarpuMep, Ha Tepputopuro KazaxctaHa W B Jpyrue CTpaHbl MOI NPUBECTH K
YBEJIMUEHUIO TAKUX MPECTYIJICHUM KaK HE3aKOHHAsi MUTpaIus, pa30ou, rpadexu.

HamnblB MHOCTpaHHBIX TpaxkaaH Ha TeppuToputo Kaszaxcrana, Takke HUMeENO
CBOU TMOCJEACTBUS, KaK JJIsi SKOHOMHUKH, TaK W JJIsl yTOJOBHO-TIPAaBOBOM cC(epsbl.
AKTUBHU3HUPOBAIIOCH PACTIPOCTPAHEHUE MTPECTYIICHUH MPOTUB COOCTBEHHOCTHU, TAKUX
Kak rpabexu, pa300u, MOIIEHHUYECTBA B OTHOIIIEHUH WHOCTPAHHBIX IpakaaH. DTOU
CUTYyallMEN BOCMOJIb30BAIUCH U TpaxkaaHe Kazaxcrana, noaHsB, HAIpUMeEp, IJIaTy 3a
apeHHOE KUJIbE, OIIaTa 3a KOTOpPOE JJIi MHOTHX JIIOJIEN OKa3alach HEMOCHIBHOM,
YTO ONATh TAKXKE€ NPUBOOUT K TOMY, YTO VYBEIMYWINCh HSKOHOMHYECKHUE
IPECTYIUICHUS.

Urto ke kacaeTcsi BOIPOCOB OOpPHOBI C BBINIC HA3BAHHBIMU MPECTYIICHUSMU,
HEOOXOJAMMO OTMETUTh, YTO TOCYJApPCTBEHHAs TMOJHMTHKA MPOTUBOJCHCTBUS
MIPECTYIMHOCTHU TIPEICTABIIAET COOOW HaIpaBJiCHUE NESITEILHOCTH TOCyaapcTBa (MpH
Y4acTHM W TIOAJICPKKE WHCTUTYTOB TPaXKIAHCKOTO OOIIECTBA M OTIACITBHBIX
rpaXaaH), CBsA3aHHOE C pa3paboOTKON W peanu3anueld CTpaTerud W TaKTHUKU
(reHepaJIbHOM JIMHWU) OPraHU30BAHHOTO COMPOTHUBJIECHUS MPECTYMHOCTH W HHBIM
npaBoHApylmIeHUsIM.  J[eSTebHOCTh MO  MPOTHUBOACHCTBHIO  MPECTYMHOCTH
3aKJIIOYAEeTCSl B KOHKPETHBIX  TOMCKaX, OIPEIENIeHHbIX  pa3paboTkax |
UCIIOJIb30BAaHUU BCEX BO3MOXKHBIX 3aKOHHBIX pecypcoB st 3 PEKTUBHBIX
npeAyNnpeIUTeIIbHBIX Mep.

JlesiTeTbHOCTh TOCYZApCTBa, HAIpaBJICHHAs HAa OXpaHy OOIIECTBEHHBIX
OTHOIIEHUN OT MPECTYMHBIX MOCSATATENIbCTB, OOBEKTUBHO CKJIQJBIBACTCS W3 JBYX
OCHOBHBIX KOMIIOHEHTOB — MPEIyNpeXKACHUSI NPECTYIUICHU U pearupoBaHUsl HA
COBEPUIEHHBIE TPECTYTUICHUS|[ 2 ].

YTo MOXKHO CENaTh, YTOOBI YIYUYIITUTh CUTYAIIUIO CO BCEMH MPECTYTUICHUSIMU?
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B nepByro ouepenp xouercs BCIOMHUTH ciioBa Apucrorens: «lIpecryminenue
HYyXXJaeTcsl JIMIIb B npeuiore». Mcxons, u3 atoro agopusma MOKHO CHENATh BBIBOJ,
YTO B KaXXJIOM YMBIIUIEHHOM IPECTYIUICHUU €CTh MOTHUB U IPEXJE YeM peuiarb
npo0JieMy IPECTYMHOCTH, HEOOXOJUMO IOHATh, YTO CIOJBUIJIO JHIIO COBEPILUTH
IpeCTyIUIEHUE, KaKoBa MPUYMHA U MOJJIEKUT JIM 3Ta IPUIMHA UCKOPEHEHHUIO.

KoHneuHo, Bce mpUUMHBI ISl COBEPUICHUS MPECTYIJICHUI UCKIIOUUTh HEJb3S,
HO BO3MOXXHOCTb U3MEHEHUS ONPEAEIECHHBIX YCIOBUM JUIsl YIyUILIEHUS TOU %Ke caMOM
SKOHOMUKH M COOTBETCTBEHHO VYIIYYIICHHS YPOBHSA JKHW3HHU JIIOAEH TO3BOJIUT
YMEHBUIUTH KOJIMYECTBO SKOHOMUYECKUX MPECTYIICHUI.

Ecnu roBopuTh, O peabHbIX BO3MOYKHOCTSIX, TO MOXHO IPEANOIO0KUTh, UTO
CJIEIYIOLME MEPBI ABIIAIOTCS OCHOBOM JUISI MPEAYTIPEXKACHUS IPECTYIICHUI:

1.¥xkecrouenue 3akoHa. K coxanenuro, 370 ouH U3 3Q(HEKTUBHBIX, HO B TOXKE
BpeMs HECHpPaBEUIMBBIX CIIOCOOOB rOCyJapcTBa YMEHBLIUThH MPECTYHMHOCTh. 3Has,
YTO 3@ COBEPIICHHE MNPECTYIUIEHUS CIEAYyET JOCTATOYHO CEPbE3HOE HaKa3aHHE,
BO3MOYHO, MJIO KTO 3aX04YET COBEPLIATH €TO0.

2.PaznuuHble TexHU4eckue Mepel. [log Ha3BaHMEM 3TOr0 METOAA s UMEIO B
BUJy YBEJIMYEHHWE KadyecTBa M  KOJIMYECTBA TEXHOJIOTMH, IO3BOJISIIOLIUX
OpeayNpeaAnTh MPECTYMHOCTh. DTO MOXET OBbITh OOJIBIIOE KOJUYECTBO KaMmep B
OOLIECTBEHHBIX MECTaX W Ha JIOpOrax, CIOKHBIE JUIsl BCKPBITHS 3aMKU Ha JIBEPSX,
0COOBI MHAMBUAYAIbHBIH CHOCOO0 HMHAM(UKALMM JIMYHOCTU MpPHU OIUIaTe uepe3
MHTEPHET WM 0AHKOBCKUMH KapTaMU U TOMY MOJ00HOE.

3. VYBennueHHWe IOPUIMYECKOW TI'pamMOTHOCTH. [lopoi denoBek, cOoBepIaeT
MPECTYIJIEHUE, HE 3Has, YTO OH coBepiuaer ero. /Iis Toro yToObl MUHUMHU3UPOBATH
MOAOOHBIE Cy4yau, YEJIOBEK JOJKEH OBbITh IOPUAMYECKH TPAMOTHBIM. OTO
JOCTH)KMMO, HAlpuUMep, C MOMOILIBIO BBEIACHUS TAKOTO MpEaMEeTa B IIKOJE Kak
«IMPaBOY», KIOPUIUYECKAS TPAMOTHOCTBY» HIIM «OCHOBBI FOPUCIIPYIAEHIUN.

OTO OJHM U3 OCHOBHBIX, Ha MOW B3IV, CHOCOOOB MPEIYNPEXICHUSL
NOpPECTYIUIEHUH, HO BO3MOXHO JIU B MOJHOM OO0BEME MPETBOPUTH UX B KU3Hb, JJIS
JOCTHKEHMSI TOJHOW mpeBeHUMu? S cumTaro, 4ro HET, JUId 3TOro MoTpedyercs
00JIbIIOE KOJIMYECTBO PECypcoB Kak (PMHAHCOBBIX, TaK M yejoBedeckux. [lomumo
ATOr0, HE CTOUT 3a0bIBaTh O HEYMBILUICHHBIX MPECTYIUICHUSAX, YEJIOBEK BCET/a
MOXET CTaThb MPECTYINHUKOM CIy4alHO, 3TOr0 NpPEaylpeInTb, Ha MOW B3IJIAL,
HEBO3MOJKHO, CJIEJA0BATENBHO, MMOJTHOW NMPEBEHLUUHU JTOCTUYb YEIOBEUYECTBY HUKOI/IA
HE TIOJTyYUTCS.
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«YenaONHCKUI TOCy1apCTBEHHBI YHUBEPCUTET»

AHAJIN3 COCTOSAHUA 3AKOHOAATEJIBCTBA U
HPABOHPHMEHHTEJI!:HOfI INPAKTHUKH B OBJIACTHU
NPOTUBOAEUCTBUSA KOPPYIILINHU

Koppynuust kak couuanbHOE SBICHHE HECET B ce0€ CEphe3HyI YIrpo3y
0€30MacHOCTH IpaXaaH, CTAOUILHOCTU OOIIECTBA U IPOrPECCy rOCyAapCTRA.

[lombiTaeMcst  ONpENENnuTh  HEKOTOPHIE  YCIOBHUSA, KOTOpPBIE  MEIIAIOT
roCyapCTBY pe€aau30BaTh CBOW AHTUKOPPYNLUMOHHBIM IMOTEHUMAI W 3aMETHO U
CYLUIECTBEHHO CHHU3UTh YPOBEHb KOPPYHIMH, TEM CaMbIM CIOCOOCTBOBATh
OCYILIECTBJICHUIO NPAB U UHTEPECOB HACEIICHHUS], 3aIUTUTHh OT UMEIOLIUXCS YIPO3.

C »TOM wHeNnpr, B paMKax HACTOSIIIETO HCCIEAOBAaHUS IPOBEIEM aHAIIN3
OpraHU3alMOHHO-TIPABOBOTO0 00ECMEUEHUsS AHTUKOPPYILUHUOHHON JeATEIbHOCTH B
Poccun.

Poccniickoe 3akOHOATENBCTBO, KaK M 3aKOHOAATENBCTBO JIPYTUX rOCYyAapCTB
MpoIIO B paccMaTpuBaemMor cdepe IIuTeNnbHbI MMyTh pa3Butus. CeromHs
KOJIMYECTBO HOPMATHUBHO-TIPABOBBIX aKTOB c(epe MPOTUBOAECHCTBUSA KOPPYMIIUU B
Poccun orpoMeH. 3aKk0OHOJATENbCTBO BKIIIOUAET OOJIBIIOE KOJUYECTBO (eaepatbHbIX
3aKOHOB, yka3oB IIpesumenta P®, a Takke MOA3aKOHHBIX akToOB. HeoOxomumebie
HOPMATUBHO-TIPABOBBIE aKThl MPUHATHI B CyOBekTax Poccuiickoit dexepanuu U B
MYHHITUTIATBHBIX 00pa30BaHUSIX.

3aK0H O TMPOTHBOACUCTBUM KOppyHuuu oOcyxnancs ¢ 1993 roma, u ObLn
npunsaT B 2008 roay [1].

Heie neiictByer HanuoHalbHBIM IUIaH IPOTUBOAEUCTBUSA KOPPYILHMM Ha
2021-2024 ronel [2], comepxalivii OCHOBHBIE HAIpPaBJIECHUN AHTHUKOPPYMIIMOHHON
NEATEIIbHOCTH. AHAIW3UPYsS NAHHBIM IUIAH, MOYKHO CZENaTh BBIBOJ, YTO B CBOEU
CYLIECTBEHHOW YacCTH OH MajJ0 YE€M OTJIMYAETCA OT NPEAIIECTBOBABIINX €My
NMOJA00HBIX TOKYMEHTOB [3].

OCHOBHBIE [IEWCTBHS AHTUKOPPYHLUMOHHON IEATEIIBHOCTH CBOASTCA K DALY
HaIIpaBJICHUH, KOTOPBIE MPENYCMATPUBAIOT COBEPIICHCTBOBAHUE CUCTEMBI 3aAIIPETOB,
OTpaHMYEHUN U  OOS3aHHOCTEH, NPEaYNpPEeXIeHUE KOH(PIUKTOB HHTEPECOB,
IIOATBEPKICHUE CBEICHMM O JIOXOJaxXx M pacxodax, MPaBOBOE pPEryJMPOBAHME
OTBETCTBEHHOCTH 3a HECOOJIOACHHE aHTHUKOPPYIUMOHHBIX CTAaHAAPTOB, MEpPbI
aJMUHHACTPAaTUBHOIO W  YTOJOBHOTO  BO3JCHCTBUS, 3ammMra HHpOpManuu
OTPaHUYEHHOTO JOCTYIIA U UHBIE.

[IpoTuBoAElicTBUE KOPPYMUUU OOECHEUYMBACTCA TAKXKE OPraHU3alMOHHBIMU
METOJaMH, HaIlpUMeEp, CO3JaHbl CIEUAIbHbIE aHTUKOPPYIIIMOHHBIE MOIPA3/IECIICHHUS
B CWJIOBBIX OpraHax, B OpraHax MCIIOJIHUTEIbHON BIIACTH, TOCYJAPCTBEHHOW BJIACTH

o1



cyOopektoB P®, wMmecTHOro camoymnpasieHusd. JIeHCTBYIOT MHOTOYHCIIEHHBIE
JenapTaMeHThl, YIPaBJICHUs U OTHeNbl. B HacTosmee BpemMsi akTUBHO OOCYKJ1aeTcs
BO3MOXHOCTh BBEJICHUS OTIEJIBHOTO OpraHa, JeATEeIbHOCTh KOTOpPOTO Obla Obl
HaIpaBJeHa YUCTO Ha OOPHOY C KOppyHIueH.

B cTpane yuyeHHbIE yAETSAIOT B CBOUX TPYAAX U HAYYHBIX UCCIECAOBAHUSIX, TEME
KOppynuuu OoJblioe BHUMaHuE. VMMmeroTcs KpUMUHOJIOTMYECKHE, YTrOJOBHO-
IIPaBOBbIE, OPraHU3ALUOHHBIE, COLIUATIBHBIE, TICUXOJIOTMYECKHUE UCCIIEI0BaHUS

Bonpocam 60psObI ¢ KOppyHIMeld MOCBATUIN CBOM TPYAbl MHOTHE aBTOPHI.
Cpemn Hux MoxHO BblienuTh FO.A. bonneipea, C.B. bonnapenko, O.A. bopucos,
b.B. Bomxenkuna, FO.B. T'onuka, A.W. I'yposa, I1.A. KabGanora, B.. Kapacena,
A.M. KupnnunukoBa, U.M. Knamkuna, B.B. KonecuunkoBa, K.B. Kucenesa, B.B.
Jlyneesa, K.JI. Maiinanuka, C.B. MakcumoBa, B.A. HomokonoBa, JI.M. Tumodeena,
D.H. YepHOro u MHOTHE APYTHE.

B crpaHe akTuBHO mposiBisieT ceOs aHTUKOPPYNLHMOHHas oOpa3oBaTeibHas
cpena. OHa MIMPOKO OXBaTWjIa aHTUKOPPYILMOHHBIE OOpa3oBaHUE, MPOCBELICHUE,
nponarasjy, HWH(QOPMUPOBAHUE MOJOJOTO0 IOKOJEHUs B 00pa3oBaTeNIbHBIX
YUpPEKACHUAX. ABTOpPBI HCCIENOBATENN PA3HBIX AaCHEKTOB JAHHOTO SBJICHHMS
IpeajaraloT Mepbl 10 €ro COBEpUIEHCTBOBaHUIO [4]. MccienoBaHus mpaBOBOro
PETYJIMPOBAHMS CTAJIM  PETYJSIPHBIMA M OKa3bIBAIOT CO  CBOEH  CTOPOHBI
ONPENECICHHYI0  IOMOIIb B  pEalM3aluud  TOCYJAapCTBEHHOM  MOJUTHKU
MIPOTUBOAEHUCTBUS KOppyniuu [5].

AHanu3 cocTostHME Koppynuuu B PoccuM TMokaszan, uYTO MPOBOAMMBIE
MEpONpUATHS O TPOTUBOACHCTBUIO KOPPYILMU HEIb3sl OLEHMBATh  Kak
YOBJIETBOPUTENbHBIE. CornacHo pe3ynbTaram MexayHapoaHOTrO
AHTUKOPPYNUMOHHOrO JABWXKEeHUs Transparency International oTpakeHHBIX B
uccnenoBannun «Muaexc BocupusTus xoppynuun» (Corruption Perceptions Index,
CPI) 3a 2021 roa, Poccust nabpana 29 6amioB u3 100 u 3ansa 136 mecto u3 180.
AHanoruyHble MOKa3aTeNH y TAaKUX CTpaH kak AHroua, JInbepus u Mamnu.

AHanmu3  CTaTUCTUYECKHMX  [OKa3aTeleil  MOATBEPKIAET  PE3yJIbTaThl
uccnenoBanus. Tak, 3a 9 wmecsaueB 2021 r. BeisiBneHo 29000 npecTyruieHHit
KOPPYNIMOHHON HaIlpaBiIeHHOCTH. POCT Mo cpaBHEHUIO ¢ MpOUUIbIM roaoM - 12,7 %.
OOBUHUTENTBHBIE TPUTOBOPHI BEIHECEHBI TI0 7328 yroJIOBHBIM JieJlaM B OTHOIIICHUU 8
088 nui. Cpenu HUX JEMyTaThl - 7, IeMyTaTbl OPraHOB MECTHOTO CaMOYMIpPaBJICHUS -
43, mpeacTaBUTENN MPABOOXPAHUTENBHBIX OPraHoB - 898 (opraHOB BHYTPEHHUX /€I -
672, npuctassl - 47, TamoxHs - 30, cneACcTBUE U JI03HAHME - 62, MPoKypopsl - 16,
cyapu - 9).

[Io MHEHMIO 3KCHEPTOB KOPPYNIHs CUMTAETCS OCHOBHBIM BHUJIOM JI0XOJa B
ouzHece. C TOUKHU 3peHUs 3apyOEKHBIX aBTOPOB CUTYallUsl B POCCUHCKOM OHW3HECE,
JOJKHA YYUTHIBATH KOPPYIUMOHHBIE peajuil: OTCYTCTBUE YHIPABICHUECKOU
KYJbTYpbl, POCT KOPPYNLUMOHHBIX OTHOHIEHWH. [lo3TOMY BCe MepbI, CBSI3AHHBIE C
MPUHITHEM HOBBIX 3aKOHOB U MPO(UIAKTUUECKIE MEPHI YK€ Manod((HEeKTUBHBI.

[IpuBeneHHbplE MOKAa3aTeI COCTOSHHE KOPPYNLHMH B CTpPaHe MOPOXKIAOT
BOIIPOC O TOM, B UeM OCOOEHHOCTU POCCHICKON aHTHUKOPPYIIIMOHHOMN JEATEIbHOCTH
OT MHBIX CTPaH, KOTOPBIE B PEUTHHIE CTOSAT Ha BhICHIMX no3unusax. Hanpumep, Takue
rocynapctBa kak HoBas 3enannus, Janus, unnsaaus, [seiinapusa u Cunramnyp.
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[TpyurHa HU3KOTO YPOBHS MPOTHBOJACUCTBUS KOPPYMIIIUU OOCYKIACTCA CPEaH
yuenbiX. [lo Muenuto H.A. Bracenko B cTpaHe mpUHHMAETCsi OOJBIIOE KOJIUYECTBO
aKTOB, KOTOpPbIE OXBAaTHIIA 4Ype3MEpHO OoJblllylo cdepy, BCIEACTBHE 3TOrO
HapyliaeTcsi IpaBoBOE perynpoBaHue [6].

YpoBeHb aHTUKOPPYIIIMOHHONW OOPHOBI CHUYKEH TaKXKE TEM, YTO 3HAYUTEIIbHO
NOBBICUJICS TPABOBOM HUTWJIM3M, IOHU3WICS YPOBEHb MPABOBOTO CO3HAHUS U
PaBOBOM KyJIbTYpHL. Bce 3TH yCloBuUSl B TECHOM B3aUMOCBSI3U TPEOYIOT MPOBEICHUS
IPaMOTHOM OOPBHOBI C ITHM SIBJICHUEM.

AHanu3 cyZeOHON NMPaKTUKU JEMOHCTPUPYET C1ab0€ U HEMOJHOE OCBEIICHUE
AHTUKOPPYIIIMOHHOW  TOJIMTHKH, TPUHATHE HEOOOCHOBAHHO  CMATYAIOIIUX
MIPUTOBOPOB MO KOPPYNIIUOHHBIM JE€JIaM.

ChopaBeJIMBO OLICHUBAIOT CUTyali0 AXxmMaroBa U MapThsSHOB, OTMEYas, YTO
TakoM TOAXOJ B TMOJUTUKE W TpaBe OTPULATEIBHO CKa3bIBAIOTCS Ha
AHTUKOPPYIIIMOHHOM TPOIECCE U MOPOXKIAI0T HUTHIIN3M B 001ecTse [7; 8].

Uccnenoanusi  Transparency International, coxepkar naHHblE, 4YTO
aBTOPUTApHBIE TOCYJAPCTBA CHIIBHEE KOPPYMIIMPOBAHBI, YEM AEMOKpaTthdeckue. B
KauecTBe NpumMepa MokHO Ha3BaTh HOxHyro Kopero u CeBepayro Kopero, B KOTOpbIX
YPOBEHBb KOPPYIIIMU COOTBETCTBYET CTETIEHU AEMOKpPATU3Ma B CTPAHE.

K uHCTUTYLIMOHATBHBIM (paKTOpaM, B CTpaHaX ¢ HU3KUM YPOBHEM JIEMOKpPATUU
OTHOCHUTCS OJIUTapXar, MPeJICTABIISIONINN UHTEPECHl KPYITHOTO OM3HEcCa B MOJIUTHUKE,
MOPOXKAAIOIIMNA  BBICOKOE COIMANIBHOE paccioeHue. Ha oOcCHOBe 3Tux yclOBUM
MPOUCXOJIUT PA3JEICHUs BJIACTH UMYIIMX U OOJBIIMHCTBA TPaXKJIaH, KOPPYILIHUS
BOCIIPUHUMAETCS Kak HOpMa. B oTiauyme OT HUX B CTpaHax C JEMOKPATHUYECKUM
PEKUMOM KOPPYMIHUSA MOKA3aTeNb IEMOKPATUHYECKOTO YIaIKa.

[To muenuro H. KoccoBa B ctpanax Bocrounoit EBponel u LienTpanbsHOM A3un
I7Ie peajbHO MPOSBIISIIOT CE0Sl MHCTUTYTHI TPaXIAHCKOTO OOIEeCTBA, a BIACTU HE
MeIIaloT OOIECTBEHHBIM OpraHU3alMs B JOCTHKEHUN CBOMX LeNieH, CUTyalus C
KOppPYIIMENR HAMHOTO Jiyyiie [9].

boubiiast yacTe aBTOPOB CYMTAIOT, YTO HU3KUN YPOBEHB IIPABOBOM KYJIBTYPhI U
HEeZI0BepUe K TOCYIapCTBY, HAPYIIIEHUE TIPAaB U CBOOO TUYHOCTU MEMIAIOT OOPOTHCS
¢ koppyniuen. s ycnemHoi 60pbObI HEOOXOIMMO, YTOOBI CaMH TpaKJaaHE U B
IEJIOM TPaKJIaHCKOE 00IIeCTBO OBLII0 aKTUBHO B 3TOM cdepe.

be3ycnoBHO, HEKOTOphIE MEpbl, KaKk HaNpUMEpP, AHTHUKOPPYILHOHHAS
npornarasia, O0osjbiias 3apaOoTHas OIUIaTa TOCCIYXAIIUM, «KOAEKChl MOBEACHUSY,
y>)KECTOUECHHUE YTOJIOBHBIX MEP CIIOCOOCTBYIOT MPO(PHITAKTUKE KOPPYIILIUH.

CnopaBeJIMBO OIIEHMBAJ HbIHEIIHee mnojoxkeHue B.B. JlyneeB 15 nmer nHazan:
«Y Hac MHOTrO€ ecTh Jyuisi Oosiee 3 (PexkTUBHON OOPHOBI C KOPPYIIMEH, HO Y HAC HET
[JIABHOTO — TOJUTUYECKON BOJIM. A 0€3 Hee BCe Hallld MHTEJUICKTyalbHble TOTYTH
Oecnone3nbl. Koppynuus crana Hameld KOHCTUTYUEH, a 0€30TBETCTBEHHOCTD 3a HEe
— noBceHeBHOM npakTukoit» [10]. Ceromnst 3To ocTaercs ObITh AKTYaJIbHBIM.

[TonuTHKO-IPAaBOBOM aHAIM3 COCTOSIHUS KOPPYNUMM €nle pa3 JoKazal
MOJYMHEHHOE TOJIOXKEHHUE MpaBa MO OTHONICHUIO K MOJUTHKE. IDTO €CTECTBEHHO,
IIJI0XO CKa3bIBAETCS KAK HA MPABOTBOPUYECTBO, TAK U HA MIPABOIIPUMEHEHHUE.

Taxkum obpazom, mpobiema 00pbOBI ¢ KOPPYIIIUEH ITO MpodIeMa poH MpaBa
B oOmecTBe, mpobiieMa €ro CBS3M C  TOCYNAapCTBEHHOM  MOJUTHUKOM.
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AHTUKOPYNIIMOHHAS ACSITENbHOCTh OYJET yCHEIlIHa TOJIbKO MPU MOBBIIICHUH POJIH
pasa.

3aBUCHUMOCTh  TpaBa  OT  MOJUTUKU  TOPOXKAAET  UMYLIECTBEHHYIO
IuQdepeHInaluo Cpeau JIAeH, Terpajalno, najgeHue HpaBoB. bopoTbes ¢ 3TUM C
IOMOIIbIO TPOMAraHabl, MPAaBOOXPAHUTENbHBIX OPraHOB U JKECTOKUMHU MEpaMu
AHTUKOPPYILIMOHHOIO 3aKOHO/1aTEIbCTBA HEBO3MOXKHO.

Koppynuust He mno3BoisieT rapantupoBarh mpaBa. OCOOEHHO 3TO SIPKO
MPOCJIEKMUBACTCS, KOT/Ia pedb UAET O 0e30MacHOCTH U OTIPABICHUHU IMPABOCYAHMSL.
3alUIIEeHHOCTh TPAXKAAHCKUX MPaB MOKa3aTeab TOTO, YTO MpaBa YEIOBEKa B CTpPaHE
peanbHO 3alIMIIAIOTCS, COOTBETCTBEHHO OHHM MMEIOT BBICOKMU MHIEKC BocnpusTHs
KOPPYTIIHH.

AHTUKOPpYNIIMOHHAS TOJHWTHKA JOJDKHA ONHPAThCAd Ha TPAKIAHCKOE
0011ecTBO: MOOEIUTh KOPPYILHIO BO3MOXHO OOIMIMMH YCUIIUSIMU TOCYJAapPCTBEHHBIX
CTPYKTYpP M OOIIECTBEHHBIX HUHCTUTYTOB.
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Mepc Kcenust AnapeeBHa, cTyieHTKa 4 Kypca
HaIpaBJICHUs TOATOTOBKU «IOpucnpyneHuus»,
Hyunblit pykoBoguTenb: ATxxanoBa XKant CabutoBHa,
KaHJI. I0pUJI. HayK, Tpodeccop Kadeapsl npaBa
Kocranaiickoro ¢punmmana ®I'bOY BO

«HensiOMHCKUM TOCYAApCTBEHHBIA YHUBEPCUTET

MEXKJTYHAPOJHBIN ONBIT BOPLEBI C KOPPYIIIIUEN

B coBpemennom Kazaxcrane Bemercss akTHBHasg Oopb0a C MPOSIBICHUSMU
KOppYHNIMsI Ha BCEX YPOBHAX TOCYJapCTBEHHOTO YIpaBlieHUs, Ou3Hece, B
OOIIIECTBEHHOM €SI TEIbHOCTH.

MupoBoii  ONBIT  CBUAETEIBCTBYET, YTO H30aBUTBCA OT  KOPPYILIHH
OPAKTUYECKH HEBO3MOXXHO, HO MOYKHO YMEHBIIMTh €€ IMpOsBICHUA. MOXKHO
IOPUBECTH B KaYECTBE MpHUMEpa MHOTHUE CTpaHbl. B KOTOPBIX ObLIT BBICOKHI YPOBEHb
KOPPYIILHHU, U KOTOPBIE CMOIJIM CJENaTh TaK, YTOOBI 3TO COLUAIBHOE 3JI0 HE MEIIAJIO
Pa3BUTHUIO FOCYIapCTBa U OOILECTBA.

KazaxcTan cTpeMUTBCA MATH IO YT 3TUX CTpPaH, NPU 3TOM HE MPOCTO
KOIUPYET 3apyOeKHbIN ONBIT YIPABICHUS, EMY IPUXOJUTCS YUUTHIBATh MEHTAIUTET
Kaszaxcrana, OCHOBBI OOILECTBEHHOTO CTPOs, Ka3aXCTaHCKOE 3aKOHOJATEIbCTBO B
MJIaHe MPOTUBOACHCTBUS KOPPYILIUU.

AHanu3 3apyOeXHOro OmnbiTa MNPOTUBOACHCTBUSA KOPPYHIMH JA€T MHOTO
npuMepoB 3PPEKTUBHBIX Mep, YTOOBI U3 HUX BBIOPATh HanOoOJIee MOIXOIAULYIO IS
Kazaxcrana.

[{enpro HACTOSIILIEN CTAaThU SIBISIETCS aHAJIM3 OMNbITa CTPAH, KOTOPbIE JOOUIIUCH
HanOOJIBIIEro ycrexa B BOIpocax 00pbObl ¢ KOppyHuuen, u3ydyeHrue BO3MOKHOCTH
OPUMEHEHUS JIy4IIUX NEePEeJOBBIX NMPAKTUK B cepe NPOTUBOACUCTBUS KOPPYILIUU B
Kazaxcrane.

Jisa ananmu3a 3apyOeKHOTO ONbITa MPOTUBOACUCTBUIO KOPPYNUHUU ObUIN
BbIOpaHbl CTpaHbl, KOTOPbIE 3aHUMAIOT BHICOKME MECTa B PEHUTHHIE MEKIyHapOIHON
opranmzammu Transparency International. Oto — I'py3usi, Dcrtonms, Cunramyp,
IOxnas Kopest, 'oHKOHT 1 ABCTpanus;

N3yyenue 0cCOOCHHOCTEW aHTUKOPPYIIIMOHHOW TOJWTHKH, a TaKkKe
IPOBEICHHBIX PePOpM M UX PE3yNbTaTOB ATUX CTPAH MOTYT OBbITh NMPUMEHEHBI B
Hamel PeciyOnuke

Paccmorpum ombiT ['py3um, KOTOpBIM YHHKaleH M ycnemeH. Otiauuue
I'py3uHCKON aHTUKOPPYIIMOHHOW MOJEIU COCTOUT B TOM, YTO B OTOM CTpaHE HE
CO3/1aH CIelHANIbHBIN opraH 1no 6opsoe ¢ koppynuuei. Bropas 0coOeHHOCTh B TOM,
yTo OOpb0a ¢ Koppymuued -cep AEATETLHOCTH BceX, 0€3 HCKIIOUCHUS
rOCyapCTBEHHBIX OpraHoB. KaXIplii MHHHCTP HECET OTBETCTBEHHOCTb B 3TOWU
oOJacTu.

B pesynbrare B cTpaHe IEWCTBYET «IPUHLMIIA E€AMHOTO OKHa» I BCEX
rOCy/apCTBEHHBIX CIY>KO, COKpallleH IITaT MOJUIEHCKUX, MOBBIIIECHBI 3apIUIATHI
YMHOBHUKAM, YMEHBIIWJIOCH KOJMYECTBO MMHHCTEPCTB, KaJapbl HaOUPAIOTCS IO
OPUHLIMIY MEPUTOKPATHH, TMPOBEACHO pedOopMHUPOBAHHE HAJIOTOBOW  c(epsl,
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00pa30BaHMM, Y>KECTOYEHbI MEphl YIOJOBHOIO HaKa3aHUsl 3a KOPPYNLUOHHBIE
npectryruieHus. [lonaraem, 4ro ombiT I'py3un B HEKOTOPOW CTEMEHH MOXKET OBITh
NIPUMEHEH B UHBIX CTPaHAX.

PaccmoTrpum aHTHKOppyNIMOHHBIE Mepbl l'OoHKOHra. Cpenu HUX- OTMEHA
IPE3YMIILIMM HEBUHOBHOCTH Il YNHOBHUKOB, co3ganue HezaBucumoil KOMHCCUH TTO
6oproe ¢ koppynuueir (HKBK), kotopasi kpome BBISIBICHHS B3STOUHHUKOB, TaKKe
3aHUMAETCS MPOQPUIAKTUKOMN, JIOJU MOTYT COOOIIATh O B3ITOYHHKAX, IIPU ITOM HE
MIPECIIEIYIOT TEX, KTO B3ATKY JA€T, (PaKThl IOMMKH KOPPYNIIMOHEPOB OIIAIIAIOTCS B
CMMU, 9To MOBIUSAIIO HA POCT JOBEPHS Y HACEICHUS K O0pb0Oe ¢ KOPPYMITUEH.

Kak Bunum, Ha npumepe ['oHkora, yTo (pakTbl KOPPYHUUH JOJKHBI AaKTUBHO
obcyxnarbcss B CMU. M3BectHO, uro B Hamed PecmyOinke Takke aKTHBHO
MIPOBOJATCA KYPHAIMCTCKHUE PACCIIEI0OBAHUS.

PaccMoTpum nanee Ha KakuX MPUHIUIIAX OCHOBaHA Oopb0a ¢ KOppynuuen Ha
rocynapcTBeHHoH ciyx0e B Cunramype. B 3Toii crpane 60pb0a ¢ kKoppynuuen BeyT
HOJUTIINAEPHI, TOJKHOCTHBIE JIHIIA, OOLIECTBEHHOCTb.

Cpenu mnpuMeHSiEMBIX Mep CleIyeT OTMETUTh oOecreueHue 3apaboTHOU
IJIaTOM W JIONMOJHUTENBHBIMU JIbIOTAMU TOCCIYKAIIMX HAapaBHE C YAaCTHUKAMU,
HEOOXOAMMOCTh IOCCIYXaIIUX JeKiIapupoBaTh cBoi qoxon. CoriacHo 3akOHOM 00
OTMBIBAHUM JCHET, BJIACTU MOTYT 3aMOPaKUBaTh JIOOBIE AKTUBBI, IMOITYYCHHBIC
yTEM KOpPPYMIUH.

boprba Cunramypa ¢ KOppylnuUHMEed OCHOBaHA Ha MPUHIUIE, COTJACHO
KOTOPOMY TOMBITKA HCKOPEHUTh KOPPYIMIUIO JIOHKHBI HMCKIIOYHUThH  YCJIOBUS,
CO3JIAIONIHE BO3MOXKHOCTh COBEPIICHHS KOPPYMITUPOBAHHBIX AeicTBUH [1].

Takum 00pazoM, ONBIT ATOM CTPAHBI MOKA3bIBAET, YTO MPOBOJUMBIE PEGOPMBI,
HEKOTOPbIE€ OTPAaHUYEHMS 3aTPOHYIIH MPEXKAE BCETO TOCYAAPCTBEHHYIO CITYKOY.

Jns  cpaBHenus B KazaxcraHe, HMMEIOT MECTO aHAJOTUYHBIE MEPBHIL.
IpeIyCMOTPEHHbIE DTHUECKUM KOAEKCOM, 3aKOHOM O TOCYJapCTBEHHOH ciyk0e u
0oprOe ¢ koppymnimeit, B Hamorosom, bropkeTHOM M aIMUHUCTPATHBHOM KOJIEKCaX.

K uymcny campix ycmemHbIX cTpaHam cienyer oTHectd Kwurail. bopnba ¢
koppynuueii B KurTae Bemercs 1O HECKOJBKMM  HANpaBICHUSAM: CO3JaHUE
I'ocygapcTBEHHOrO0  ympaBi€HUs IO HPEAYNPEXACHUI  (IPOTUBOJAEHCTBHUIO)
koppyniuu (I'VIIK), aucuumimHapHbIX KOMHUCCUM, poTalus KaapoB, COLMalIbHas
MOJINTHUKA, HATIPABJICHHAs Ha cokpaiienue oeaupix [1]. Ocobennoctrio Kurtas HykHO
OTMETHUTh 3TO COXpPAaHEHHE CMEPTHOM Ka3HU KaK BUIa HAKA3aHMUS.

Kuraiickuii omnbIT OOpbObI C KOppYyMIMEH MOXeT ObITh TNPUMEHEH B
KazaxcTtane, B 4YacTHOCTM TMpejuiaraeM: TIOHWKEHUE B JIOJDKHOCTU WM
NPUHYIUTEIbHAS OTCTaBKa, JIMIIEHWE BO3MOKHOCTH IMPOJBUTAThCS MO CIIYKEOHOU
JIECTHHIIE.

B ABcrpanuu B Oousibllield CTENEHW YIEISETCS BHUMaHUE NpOodUIIaKTHKE
Koppynuuu. B Helt oTcyTcTBYIOT opransl mo 0oprde ¢ koppynuuend. Kontpons 3a
MIPEI0CTaBIIeH OOIECTBEHHOCTH Yepe3 OOIIECTBEHHBIE OPTaHU3aIUH.

JIro60¥ TpakIaHUH MOXKET MOJaTh Kajao0y WM COOOIIUTH O KOPPYNLIHOHHOM
JNECUCTBHH.

[IpaBuTensCcTBO  ABCTpaIMM  MPOBOJUT  AHTUKOPPYMNIIMOHHYIO — TOJIUTHKY,
OCHOBaHHYIO Ha TIPEAOTBPAIIEHIH U MPOGUIAKTHKE KOPPYIIIHH, a He Ha O0pbOe ¢ HEH.
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OmnbiT ABcTpanuu MOXeT ObITh mpuMeHeH B Kasaxcrtane, Benb, y Hac €cTh
oOuIye 4epThl: paBHAs YMCIEHHOCTh HACEJIEHUs, rocarmnapar, MHOTOHAIIMOHAIbHBIN
COCTaB.

OcHOBHbBIE OCOOEHHOCTH aHTUKOPPYNIIMOHHOW CUCTEMBI DCTOHMHM COCTOST B
TOM, 4TO O0pBOY ¢ KOPPYILMEN BEYT TPU OpraHa: npedexkTypa MoiIuLuy,

noauuusi 0e30MacHOCTH, TOCYNapCTBEHHAs MpokypaTypa. Bce pemienus
IPaBUTEILCTBA 00513aTeNbHO MyOnKytoTest B CMU, nesTenbHOCTh rocy1apCTBEHHBIX
OpraHoOB JIOCTYMHA KaXJI0MY >KHTEIII0 CTPAHBI.

DCTOoHUS MPUMEpP TOCyAapCcTBa, KOTOPOE HA OCHOBE COBPEMEHHBIX TEXHOJIOTUI
CO3JaJI0 TOCYAApCTBO 03 Koppynuuu. ['py3us BOCHpUHAIA ONBIT JAHHOW CTPaHbl U
3aHsana 50 mMecte Mo MHJAEKCY BOCHpHATHS koppymnuuu Transparency International.
DTO OombIT HE MoOMelaeT nepeHarb U KazaxcTany, y4uTbIBas, 4TO MHOTHE C(hepsl
CeroJHs oxBaueHsl HudpoBuzanueil. Kcratu, B HameM rocyaapctse QyHKIIMOHUPYET
CO3JaHHBI paHee MOpTal 3JIEKTPOHHOIO MPABUTEIBCTBA, KOTOPBIA MMEET CIIPOC U
BECbMAa CBOEBPEMEHHBIN. [ToMuMO 3T0r0. MOXHO NEPEHATh U IPYTrUe MEPOINPUSATUS
B paMKax MPOBOAUMBIX pedOpM.

[Tockonpky Koppynuuio mnopoxkaaer u Orwopokparus, B IOxnoit Kopee
YIPOCTUIIN OIOPOKPATHUECKHE MPOLEAYpbl, YIy4yIIMB pabOTy TOCYAapCTBEHHOTO
anmapara. OTO 3aMETHO CHU3WIO YPOBEHb KOPPYIIMOHHOCTH TOCYIapCTBEHHBIX
opranoB. Ortnana HEOOXOIMMOCTb THOJNUCHIBAHUSA JOKYMEHTOB, BCTpEY C
YUHOBHUKAMM, K BEACHUIO KOTOPBIX OTHOCUTCSI KOHTPOJIb, JIMLIEH3UPOBAHNUE, U UHBIE
Ba)KHbIE (PYHKIUU.

OcHoBHasi 0opnba Cc KoOppymiued BeAeTcs MO CIEAyIUMM BeKkTopam: 1)
MpeAyNPEAUTENbHBIE MEPBI, 2) PENPECCUBHBIE MEPBI, 3) MPO3PAYHOCTD AEATEITLHOCTH
aAMUHUCTpALIMH, 4) B3aUMOJIEHCTBUE YACTHBIX U TOCCTPYKTYD.

OcHoBHBIE Mepbl 00pBOBI ¢ KOppynuen [1]:

1. IlpeBeHTUBHBIE MEpbl CBOIATCA K OCJIA0JIEHHIO TOCYAapCTBEHHOTO
peryaupoBanus. MecTHOe caMOYIIpaBJIEHUE YIIPOLIEHO.

2. PenipeccuBHbIE MEpbI IPEyCMAaTPUBAIOT OTBETCTBEHHOCTb 32 KaXKIbIH
IPOCTYIOK YAHOBHHMKA.

3. OTKpBITOM  AESATENbHOCTH TMPaBUTENbCTBA OOECMEYMBAaeT Mporpamma
«OPENy. [TapannensHo neictByeT MHIEKC aHTUKOPPYHIIMOHHBIX MOKA3aTEIICH.

4. TecHOE B3aMMOJEHCTBUE YACTHBIX U TOCCTPYKTYP.

5. BBeneHne HOBOro AHTHKOPPYILIHMOHHOIO 3aKOHA, MPENyCMATPUBAIOIIETO
TIODEMHOE HaKa3aHue 10 3 JIeT TOCCIYy’KallluM, MpernojaBaresisiM, paOOTHUKaM B
chepe CMU, B ciyuae moyueHUsi UMH (PUHAHCOBBIX CPEACTBA WJIM IOJAPKOB B
pazmepe 6ojiee 1 MUIUTOHA BOH.

Bcenenio mnpuBeneHHble Mepbl  CO34AaIOT  3(PPEKTHUBHYIO OCHOBY IS
AHTUKOPPYILUOHHOM MOJIUTHKH.

BeiBog: AHanm3  3aKOHOMATENbCTBA  3apyOeKHBIX CcTpaH B cdepe
MPOTUBOACUCTBUA KOPPYHIHMH MMOKa3zal, yto Kazaxcrany HeoOXoauMo H3Y4YUTh U
[IPOAHAIM3UPOBATh AHTUKOPPYILUOHHBIE IMPOrPaMMbl M HOPMATUBHO-IIPABOBBIE
akTel. [Io BO3MOXXHOCTH MPUMEPUTH A CeOsl PAaCCMOTPEHHBIE YCHEIIHbIE MEphI
00pBHOBI KOPPYIIIMOHHBIMU MPOSIBICHUSMH.
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B coorBeTrcTBMM C TIEpPENOBBIM  ONBITOM HHOCTPAHHBIX TOCYAAapCTB
peaaracm:

e  VYIIy4IIMTH CUCTEMY IEKTPOHHOT'O IPABUTEIBLCTBA, a Takxke cucreMy KT
B Kazaxcrane;

o IlpuMeHATH SJEKTPOHHBIM JOKYMEHTOOOOPOT BO MHOIHMX CTPYKTypax
rocarrapara;

o YcoBepuieHCTBOBaTh LleHTpbl 0OCIYXUBaHUS HACEJIEHHUS, YIIYYIIUTh
Ka4eCTBO TOCYCIYT;

o IlpoBectu pedopMbl B IPaBOOXPAHUTEIHHON CHCTEME;

o MopaepHu3upoBaTh AHTUKOPPYILIMOHHOE 3aKOHOAATENBCTBO M IIPUBECTH
€ro B COOTBETCTBHUH C MEKIYHAPOAHBIMU HOPMaMU U CTAHIAPTAMU;

o OtOupath KaApbl HA TOCCITYk Oy MO NPUHILIMITY MEPUTOKPATHH;

o Cpenare npoueAypy PpPETUCTPALMHU, IIOJIYYEHHUS] KPEIWUTHBIX CPEICTB
CyOBbEKTaMH MaJIOTO U CpeiHero Ou3Heca 0osiee yCKOPEHHOW U POCTOM;

o OOyueHue TUKU pabOTHUKOB TOCCTPYKTYP;

« BecTu yuer nmpoBeeHHBIX TOC3aKyIOK U Kajoo.

YcnemHpiii aHTUKOPPYIIIMOHHBIN ONBIT 3apyOeXHBIX CTpaH IOKa3bIBaeT, B
KaKMX YCIIOBUSIX AHTHUKOPPYIILMOHHBIE MEpPBI CTAHOBATCS Oosee 3(PPEKTUBHBIMU.
VYuér 3apy0eXHOTrO OIBbITa IMO3BOJISAET HAIEH CTpaHe NPUMEHATb MEpbI, KOTOpHIE
MOTYT CYIIECTBEHHO CHU3UTh YpPOBEHb KOPPYNIMH B pa3IMyHBIX cdepax
NEeATEIbHOCTH FOCyAapcTBa U 00IIEeCTBa.

Jlureparypa
1. COopHUK MaTepuanoB MO MUCCIEAOBAHUIO 3apyOEKHOTO ONbITA MPOTUBOACUCTBUS
KOPPYTIIHH. - URL: https://www.gov.kz/memleket/

entities/anticorruption/press/article

Myca6aeB Anunb Kanenosud, ctyzeHt 4 kypca

HaIpaBJIEHUS TOATOTOBKUA «MexXayHapOIHOE IPaBoy,

Hayunsiit pykoBonutens: bateipbexoBa /luana CepukoBHa, cTapiiii
nmpenoaaBaTesb Kadeapsl TEOPUU TOCYapCTBa U MpaBa

HAO «KocTtanaiickuil peruoHaIbHbIN yHUBEpcUTETa UM. A. baliTypchiHOBa»

MEXAYHAPOAHO-ITPABOBOE PEI'YJIMPOBAHUE
WH®OPMAIIMOHHON BE30MMACHOCTH

WudopmanmonHass 0€30MacHOCTh  SIBISIETCS  OJHOM M3  OCHOBHBIX U
NpUOPUTETHBIX (opM Oe30MmacHOCTH TocynapctBa. Hapyienue uHbopmManuoHHON
0€30MacHOCTH MOXET TPHUBECTH K HEONAarompusTHBIM IOCIEACTBUSAM  Kak
MIPaBUTENLCTBA, TAK U HApPO/a.

Ha cerogusimnuii 1eHb, pa3BUTHE HHPOPMAIIMOHHOM 0€30MaCHOCTH HA YPOBHE
MEXJyHapOAHOro cooOIlecTBa CTOMT BO [JIaBe YyIyla, MOTOMY Kak Bpe],
NPUYMHEHHBIA KHOepTeppopu3MOM WM KuOepaTakamMu B HH(OPMALUOHHOM
MIPOCTPAHCTBE, COTIOCTABUM I10 BPEY C BOOPYKCHHBIMU KOH(JINKTAMHU.
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CornacHo cr.2 CornameHus O COTPYIHHYECTBE TOCYAAPCTB - YYACTHHKOB
ConpyxectBa HezaBucumebix ['ocynapcts B o01acTu odecrieueHust HHOOPMaIMOHHON
6e3onacHoct oT 20 HOs10pst 2013 roga (manee mo Tekcry — Cornamenue CHIT 06
uH(popMaliMoHHOW 0Oe30macHOCTH), HWHGOPMAIIMOHHOE IIPOCTPAHCTBO - cdepa
NeSTEIbHOCTH, CBsI3aHHasg ¢ (opMUpOBaHMEM, CO3JaHHEM, MPeoOpa3OBaHUEM,
nepenayei, CIoIb30BaHUEM, XpaHEHHEM UH(OPMAIIMHU, OKa3bIBAIOIIAsl BO3/ICHCTBUE
B TOM 4YHCJI€ Ha WHAUBUIYaJbHOE U OOIECTBEHHOE CO3HAHHE, MH(GOPMAIIMOHHYIO
UH(PaACTPYKTYpy U COOCTBEHHO HUH(OPMALIHIO.

HNudopmarnmonHast 6e30MacHOCTh BKITIOYAECT:

® COCTOSIHHE 3alUIIEHHOCTH UH(GOPMAITMOHHOTO IPOCTPAHCTBA,
oOecrieunBaroniee €ro (QOpMHUPOBAHME U pPA3BUTHE B HHTEpecax TIpaxIaH,
OpraHM3alii U TOCy1apCTBa;

® COCTOSIHHE MHQPACTPYKTYphl, IpU KOTOPOM HH(OpPMALHs HCIOJIb3YETCs
CTPOTO 10 Ha3HAYEHUIO U HE OKA3bIBAET HEraTMBHOI'O BO3/CIHCTBUS Ha CUCTEMY NpHU
€€ UCI0JIb30BAHNH;

e cocTosHHE HWH(OpPMALNU, MPH KOTOPOM HCKIIOUYAETCS WM CYIIECTBEHHO
3aTpyQHSETCS HApyIICHHE TaKUX €€ CBOWCTB, KaK KOH(MUIEHIIMAIBHOCTD,
[[EJIOCTHOCTD U IOCTYITHOCT®;

® DOSKOHOMHYECKYIO  COCTaBISIONIYIO  (CTPYKTYphl  YIpaBl€HHUS B
HSKOHOMHUYECKON cdepe, BKIOUas CHCTEMbl cOOpa, HAKOIUIEHHS M 00paboTKu
uHpOpMalMu B HHTEpecax yMpPaBICHUS MPOU3BOJACTBEHHBIMU CTPYKTYPAMH,
CUCTEMBbl OOIIIEIKOHOMHYECKOTO aHaju3a M MPOrHO3UPOBAHUS XO3SHCTBEHHOTO
pa3BUTHS);

e (MHAHCOBYIO COCTABJISIIOUIYIO (MH(pOPMALMOHHBIE CETH W 0a3bl JTaHHBIX
0aHKOB U 0AHKOBCKUX OOBEAMHEHUH, CUCTEMbI (PUHAHCOBOTO OOMEHA U (PUHAHCOBBIX
pacuetoB) [1, c.8].

B coBpemeHHOE BpeMs, BO MHOIOM OT HMH(POPMALMOHHON O€30MacHOCTH
3aBUCUT OOIIECTBEHHBIH TOPSIOK U CTa0WiIHM3anus BHYTPU HWHOOPMAIMOHHOTO
IPOCTPaHCTBA TOCY1apCTBa.

NudpopmanmonHasi 6€30MacHOCTh COCTOMT M3 TPEX KIIIOYEBBIX 3JIEMEHTOB,
coOJII0ICHHE KOTOPBIX B Haajexaied (GopMe oOecrieuyuT MpaBOBOE PETyIUPOBAHUE
nH(})OPMAITMOHHOM 0€30TTaCHOCTH:

o KoHpuaeHHAIBHOCTH. DTO 3HAYUT BBECTH B JICUCTBUE KOHTPOJb, YTOOBI
rapaHTUPOBATh JOCTATOYHBIA YPOBEHb OE30MACHOCTH C JAHHBIMU MPEINPHUSITHS,
aKkTUBaMM © HWHpOpMAIME Ha pa3HbIX JTamax JeJOBBIX OIepamuid s
NPEIOTBPAIICHHS HeXKENATEIHHOTO WIIH HECAHKIIMOHUPOBAHHOTO PACKPBITHSI.

e [IlenocTHOCTB. LIe10OCTHOCTE MMEET [€JI0 C DJIEMEHTaMHU YIIPaBJICHUS,
KOTOPBIE CBSI3aHBI C 0OECTICYCHUEM TOTO, YTOOBI KOpIiopaTHBHAs MHGOpMaIHs OblIa
BHYTPEHHE U BHEIIHE MOCJIEI0BATEIbHOI.

e JloctymHocTh. JIOCTYITHOCTh OOecrieurnBaeT HaJAeKHBIH U 3(h(EKTUBHBIN
IocTyn K uHGOpMAIMU  YIMOJIHOMOYEHHBIX Jsnil. CTOMT NpHU3HATH BaXXHOCTh
HOBEHIIMX MH(GOPMAIIMOHHBIX TEXHOJOTHUH, KOTOpbIE CIOCOOHBI HApYIIUThH
nporpaMMHoOe oOecrieueHre HHGPOPMALMOHHON CHUCTEMbl M HAPYIIUTh CHCTEMY
KOMMYHUKAIIMM KaK BHYTPH CTPaHbl, TaK U 3a €€ MpeJieamMu.
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Hapymienne mexayHapoiHOM 06€30MacHOCTA MOKET HECTH CaMble HETaTUBHBIC
HOCIEACTBUS, K NpUMEpYy, UH(POpMallMOHHAs aTaka [0 KOHTPOJIIO HaJ CO3HAHUEM
HAaCEJICHMs, [0 — JAPYyroMy, Mponaraiia co CTOPOHBI IPYIMX TOCYIapCTB, KOTOpas
MOJKET MOJIPBIBATh JIOBEPHUE K BJIACTH, YTO HAPYIIAET LIEIOCTHOCTh U OOILECTBEHHBIN
NOPSAIOK BHYTPH I'OCY1apCTBa.

B osmoxy rno0anu3ma, BCe CTpaHbl B3aMMOCBSI3aHBI MEXIy COOOMU
KOMMYHHUKAIUSIMH, 00ECIIeUnBaIOIINE HHPOPMUPOBAHHOCTh BCETO MEXAYHAPOAHOIO
coo0uiecTBa. JTO BIMAET HA MEXIYHAPOIHbIE OTHOLIEHUS KaK B IMMOJIUTHYECKOM, TaK
Y B SKOHOMHUYECKOM IIJIaHE.

Hapymienne nenoctTHocTH HMH(POpMAMOHHONW O€30MacHOCTH MOKET HECTH
BpaXJ€OHBI XapaKTep Ha MEXIYHApOJHOM ypoBHE. [lesHus, MPpUUMHHUBIINE BpPE.
MH()OPMAMOHHOMY MPOCTPAHCTBY, MPU3HAIOTCA KaK MpeCcTyIuieHud. B ciydae, ecnu
Ha TOCYJapCcTBO Oblla HaHeceHa KuOepaTaka CO CTOPOHBI TPEThUX JHI, TO 3TO
JOJDKHO TOHHUMATHCS KaK MPECTYIUIEHHE O BMEIIATEIBCTBE BO BHYTPEHHHUE €Il
rocyZiapcTBa U HapylICeHHE CyBEPEHUTETA CTPAHBI, YTO 3aIIPEIICHO COIVIACHO Y CTaBY
OOH wu pexiapanuu «0 HEIONMYCTHMOCTHM BMELIATENBCTBA BO BHYTPEHHHE €Il
rocyJapcTB, 00 OTpaKACHUM MX HE3aBHUCHMOCTH M CyBepeHuTeTa» oT 21 aexalOps
1965 r.

CyObexkTaMu, HapylawIUMUI HHPOPMAIIMOHHYIO 0€30I1aCHOCTh CTPaH, MOTYT
OBITh IPU3HAHBI KaK IPECTYIHbIE OPraHU3ALMH, TaK U OTAEJIbHbIE UHIUBUIbI.

B  Hacrosimiee  BpeMsi  OCHOBHBIMH  HANpaBICHUSMHU  OOECTEeUEHHs
MEXIYHAPOAHOU MH(DOPMATMOHHONW 0€30MaCHOCTH BBICTYIAIOT:

IPOTUBOJEHCTBUE  BOEHHO-NIOJUTUYECKUM  yrpo3aM  (JII€CTPYKTUBHOE
MH(}OpMAIMOHHOE BO3/ICUCTBHUE, BKIIIOUYAsi BOIIPOCHI MpoNaraljbl, Kuoeparpeccus);

IPOTUBOJEHUCTBHUE MPECTYMHOCTU B c(epe BBHICOKUX TEXHOJIOTHH (Oanee no
mexcmy — CBT) [2].

[Ipy 3TOM  MEXIYHAapOJHOE  COTPYJHUYECTBO  OCYILECTBIAETCS B
WHCTUTYIIMOHAJILHOW U KOHBEHIIMOHHOU (hopMme.

CriennanbHple KOHBEHIIMH, HAPABJICHHBIE HA KOOPAWHALMIO MEXKyHAPOIHOM
0opp0Obl ¢ mpectynHOcThi0 B CBT, 3akimodeHbl 1OA 3THIONW PErHOHAIBHBIX
MexayHapoaabix opranm3anuii (Kousenmust CoBeta EBporibl 0 KuGepnpecTymHOCTH
ot 23 Hos0ps 2001 r. ¥ MOMONHUTENBHBIN MPOTOKON K Hel oT 21 suBaps 2003 r.,
ApabGckas KoHBeHIMs 10 0oph0Oe C mpecTymieHussMu B chepe MHGOPMAIMOHHBIX
texHosorui ot 21 aexabpst 2010 r., CornaiieHue 0 COTpyJHUYECTBE FOCYIapCTB —
yuactHukoB CHI' B 0Ooppbe c¢ mpectymieHussMu B cdepe KOMIBIOTEPHOU
uHpopmaruu ot 1 urons 2001 r.) [2].

AKTHBHOE OOCYXXJIEHUE PETyIMPOBAHUS MHPOPMALMOHHON O€30MacHOCTH Ha
MEXKIyHApOIHOW apeHe Ha4YaJloch Ha cThIke BEeKOB 20 u 21 Beka. Tak, Ha 55-i ceccumn
I'enepansHoit AccamOien OOH B oktsa0pe 2000 roma Obul 03BYyYEH OYepeaHOM
noknan ['enepanbHoro cekperaps OOH wna temy «llocTmkenus B cdepe
uHpOpMaTU3allUd M TEJICKOMMYHHKAallMd B  KOHTEKCTE  MEXAYHapOIHOU
0€30MacHOCTI.

B »TOoM gokymeHTe OBUIO MPEMASIOKEHO OMpeeieHue TakuX 0a30BbIX
TEPMHUHOB, KaK «HUH(QOPMAIIMOHHOE OpYyXKue», «uH(OpPMALMOHHAs BOMHA» U
«uH(pOopMaIMoOHHas 6€30MaCHOCTDY.
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OKcnepThl psfa pa3BUTHIX cTpaH, Bkimrodas CHIA, ucxoasT u3 mpHOpUTETa
PaccMOTpEHHUsI U pa3pabOTKU Mep UHPOPMAIMOHHONW O€30MaCHOCTH MPUMEHUTEIBHO
K Yrpo3aM TEPpPOPUCTUYECKOTO M KPUMHHAIBHOTO xapakrepa. [Ipu stom yrposa
co3aHusi UHGOPMAIIMOHHOTO OPYKHSI U BOZHMKHOBEHUSI MH(GOPMAIIMOHHOW BOIHBI
CTOPOHHUKAMHM TAKOTO MOJX0/Ia pacCMaTpUBallach 0OJIbIIE KaK TEOPETUUECKAS.

Hpyras rpyrmma 5KCHepToB (B OCHOBHOM MPEJICTABUTEIN Pa3BUBAIOLIUXCS
CTpaH) TMOMAJEPKUBAET KOHIEMIUIO PACCMOTPEHUS MpPOOJEMbl MEXKIyHAPOIHON
nH(POPMAlIMOHHONW OE30MacCHOCTH B KOMIUIEKCE, C BBIICJICHHEM B KadyeCTBE
MIPUOPUTETHON 3aJa4yd OTrPaHWYEHUE NOTCHIMAIBHOW YIpO3bl pa3BsI3bIBAHUSA
nH(GOPMAllMOHHOW BOWHBL. B 3TON cCBsi3M momuepkuBaiach HEOOXOIUMOCTD
0e3oTnaratelbHO MPUCTYNUTh K OOCYXKICHHIO M MPaKTHYECKOH pa3paboTke
MEKTYHApOJHO-TIPABOBOM OCHOBBI YHHBEPCAJIBHOTO PEXUMA MEXKAYHAPOIHON
MH(pOpMaMOHHOW 0€30IacHOCTH. BBIABUTANIOCH, B YAacCTHOCTH, NPEIJIOKEHHE O
CO3JaHMU  CIEUUAJBHOTO  MEXKIYHAPOJHOIO CyJa [0 MPECTYIUIEHUSM B
uH(pOpMaIIMOHHOH cdepe.

Cnenyer OTMETUTh, YTO HpoOJieMaM MEXIYyHApOJHOU WHGPOPMALMOHHON
0€30MacHOCTH YAENAETCs JOCTaTOYHO MPUCTAIbHOE BHHMAHUE CO CTOPOHBI MHOTIHX
MEXIyHapoIHbIX opranuzanuii, Bkmodas OOH, Opraamzanuio Jlorosopa o
KOJUIEKTUBHOM Oe3omacHocTu (danee no mexcmy — OHKDB), HATO, lllanxaiickyto
OpraHu3aluI0 COTpyAHUYECTBa (Oaree no mexkcmy — LIIOC) n np. KoopauHaiuto
TAKOro B3aMMOJEMCTBUS OCYLIECTBISIOT Kak opranbl o6Omeid (I'enepanbHas
AccambOness OOH, Cesepoarnantuueckuii coBetr HATO, CoBeT KOJIEKTUBHOMN
6e3onacnoctu OJIKB), opransl cnenuanbHOW KOMIETEHIIMU, JJISI KOTOPBIX MaHAaT B
JIaHHOUW cdepe sABIIEeTCS NONOJHUTENBHBIM (MeXaMepuKaHCKUM KOMHUTET MpPOTUB
TEPpOpHU3Ma), CIEHAIBHO CO3JaHHbIe CTPYKTYpHbIe enuHuLbl (KoHCYyIbTalmOHHBIN
koopauHaunoHHbld nenTp OJIKb mo Bompocam pearnpoBaHHs Ha KOMIIbIOTEPHBIE
uHuaeHTel, Komurer mo kubepodopone HATO, VYmpasnenme HATO B chepe
K1uOepoOOpOHbI, ATEHTCTBO 10 KOMMyHHKanusM u wuHpopmanuu HATO wu
CO3/1aHHbIN B ero pamkax LleHTp mo pearupoBaHui0 Ha KUOEPYrpo3bl, ATEHTCTBO MO
ceTeBoil U uHpOpManMoHHON Oe3omacHocTu EBpomneiickoro coroza, EBponerickuii
IEHTp MO KHOEePIPECTYITHOCTH, CO3/IaHHbIN B pamKkax EBporona u T.1.).

Ha ceroaHsimiHuii MOMEHT, U3BECTHBI Clly4yau, TaK Ha3biBaeMblx, DoOS arak B
Kazaxcrane. DoS (a066p. anrn. Denial of Service «oTka3 B oOCmy>KUBaHUNY) —
XaKepcKas aTaka Ha BBIYMCIUTEIBHYIO CUCTEMY C IIENBIO JIOBECTH €€ 10 OTKa3a, TO
€CTh CO3JaHUE TaKUX YCIOBUM, NPH KOTOPBIX JOOPOCOBECTHBIE IIOJB30BATENN
CUCTEMbI HE€ CMOTYT MOJYYUTh JOCTYN K MPEAOCTABIEMbIM CUCTEMHBIM pecypcam
(cepBepaM), OO ATOT AOCTYII OyAET 3aTPyAHEH.

B mnacrosimee Bpemss DoS u DDoS-araku Hauboliee MOMyNSIpHBI, TaK Kak
MO3BOJISIIOT JIOBECTU JI0 OTKAa3a MPAKTUYECKHU JIFOOYIO MJI0XO HAMKUCAHHYIO CUCTEMY,
HE OCTaBJISAS FOPUIUYECKHU 3HAUYNMBbIX YJIUK.

Takue artaku  SBASIOTCS  TOPSMBIM  HapylmieHHeM  WHGOPMAIIMOHHON
0€30MacHOCTH CTpaHbl U MPUBOJASAT K HAPYIICHUIO KOHCTUTYLIMOHHBIX MPaB U CBOOO
YeJIOBEKA U IPaXkJIaHHUHA.

Bo Bpemsi BBICOKMX TEMIMOB pa3BUTHs WH()OPMAITMOHHO-KOMMYHHUKAITMOHHBIX
TexHosorud B KaszaxcTaHe axTyalau3HpyIOT BOIPOCHI 3aIlUThl COOTBETCTBYIOIIECH
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MHDPACTPYKTYPHI, MOCKOJBKY €€ TOBPEKICHWE WM Pa3pyIlIeHHE MOXKET HMETh
3HAUUTEIbHBIC MOCIEACTBUS 11 0€30M1aCHOCTH CTPAHBI.

Tak, no nannbiM «JlabopaTopuun Kacnepckoroy», Kazaxcran naxonurcs Ha 6-m
MECTE B CIIMCKE CTpaH, MOJb30BATENIM KOTOPHIX HAaMOOJIEe YacTo MOABEPraoTcs Beo-
aTakaM ¥ Ha 9-M 1O KOJIMYECTBY IIOJIb30BATENEH, aTaKOBAHHBIX TPOSHIIAMU-
BBIMOTaTEISAIMU 11 MOOMJIBHBIX YCTPOMCTB [4].

Cnenyer OoTMETHTbH, 4TO B YyrojioBHbI kojaekc PK ot 3 wutona 2014 roma
n00aBHUIIM HOBBIM pa3fiei: «yTroJOBHBIC ITPABOHAPYIICHUS B cepe nHPOopMaTH3amum
U CcBsi3W». JIaHHBIN pa3jen He YHUBEPCAJICH, TO3TOMY B HETO BCE €I1Ie BHOCAT MPaBKU
(82015,2017 n 2018 rr.)

Bwmecre ¢ Tem, ananu3 3akoHogaTenbcTBa PecnyOnuku Kazaxcran mo3BosisieT
clienaTh BBIBOJABI, YTO Ha CETOJHSIIHUN JI€Hb B 3aKOHOJIATEJILCTBE HE OIpPECIICHBI
TaKue KJIIOYEBbIE TMOHATHUS, KaK KHOEPHpPEeCTYyMHOCTh, KHOEPIPOCTPAHCTBO,
k1OepOe30macHOCTb, KHOep3aluTa.

B cootBercTBuu ¢ 3akoHom PecrnyOnuku Kazaxcrtan ot 24 nosiops 2016 roga
«O0 wunHpopMatuzanuuy» (mansee - 3aKOH), UMEIOTCS TEPMUHBI, CBS3aHHBIE C
MEXAYHapOIHON MH(GOPMAITMOHHON O€30MaCHOCTBIO.

OnHako OCHOBHBIM OPHUEHTHUPOM SIBJISIETCA 3alIUTAa KPUTHYECKU BaXKHBIX
00BEKTOB MH(POPMAITMOHHO-KOMMYHUKAITMOHHOW WHMPACTPYKTYphI, B TOM YHUCIE U
UH(OPMAITMOHHO-KOMMYHUKAIIMOHHOMN UHOPACTPYKTYPHI «AJIEKTPOHHOTO
MPaBUTENIbCTBA», HAPYUIEHUE WM TpeKpaileHue (QPYHKIIMOHUPOBAHUS KOTOPHIX
MPUBOJAT K YPE3BbIYAWHOW CHUTYyallMM COIMAIBLHOTO U (WJIM) TEXHOTEHHOIO
XapakTepa WM 3HAYUTEJIbHBIM HETATUBHBIM TOCIEACTBUSAM IS  OOOpPOHHI,
0€30IMMacCHOCTH, MEXIYHApPOJHbIX OTHOIICHUM, HSKOHOMHUKH, OTHACIbHBIX cdep
x03sicTBa, HMHPpaAcTpykTypbl PecnyOnuku KazaxcTtaH WM KU3HENESTEIBHOCTH
HACEJICHHSI, IPOXKUBAIOIIETO HAa COOTBETCTBYIONICH TeppuTopuu [5].
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Myxanb6etxaHoB ApceH AceToBuy,

CTYZIEHT 3 Kypca HanpaBJi€HUS MOATOTOBKU «MeXTyHapOIHOE ITPaBO»
Kocranaiickoro PernonaiasHoro yausepcurera um.A.baliTypcbliHOBa
Pecnybnuka Kazaxcran, r. Kocranaii

Hayunsiil pykoBoauTens: 3amienoB Anekcanap JIeonnaosuy,
CTapIlIMi pernoaBarenb kadeapbl yToJI0BHOTO MpaBa U Mpoiiecca
Kocranaiickoro PernonainsHoro yausepcurera um.A.baliTypchiHOBa

KOHIOENIUA I'OCY IAPCTBEHHOCTH MYAMMAPA KAJJA®HU WA
MHNOJUTUYECKHUE ACIIEKTbBI 3EJIEHOU KHUT'U

BBenenue

Myammap Kagnapu poaumics B ceBepoappHKaHCKOW IMYCThIHE, K IOTY OT
Cupra, JluBusa, B 1942 roxy CeiH GeqHoro kodeBHUKa-OenywHa, Kagmadu xum B
OTJAJICHHOM JIarepe CBOEH CEMbHU B ITYCTBIHE, IIOKAa B BO3pacTe 9 JIeT HE MOLeNn B
mkosy. bynyun yuenukom cpenneit mikosibl B CeOxe, Kagnadu Obul BIOXHOBIEH
peuamu mpesuaeHta Erunrta Hacepa wu  cran  yOexaeHHbIM — apaOCKUM
HaroHanuctoM[2]. HaOokHbBIE MycylbMaHUH U spblii apaOCKUil HAllMOHAIMCT |,
Kannapu 3apaHee roToBHJI 3aroBOp C ILEJbIO CBEP)KEHUS JMBUHCKON MOHApXHUU
koposst MUnpuca 1. OH okoHuUM JIMBUICKYH0 BOEHHYHO aKaJeMHUIO MPOAOJDKAs MpHU
ATOM IUTAHUPOBATH MEPEBOPOT C TOMOLIBI0 CBOMX TOBAPUUIEH MO apMHUH. 1 CEHTIOps
1969 roma Kannadu 3axBaTuid KOHTPOJb HaJ MPABUTEILCTBOM B pe3yibTaTe
BOGHHOI'0 TepeBOpoTa, OblT cBeprHyT kKoposb WUapuc[3]. Kangnadu Obu1 HazHaueH
IJIaBHOKOMAHAYIOIIMM BOOPYKEHHBIX CHJI M TpeJcenaTelb HOBOTO PYKOBOJSILETO
opraHa JluBuu, CoBeTa pPEBOJIOLMOHHOrO KoMaHjaoBaHus. Kammapu BbeiBen
aMepuKaHCKue U OpuTaHckue BoeHHble 0a3bl u3 JIlusuu B 1970 roay. B ToM xe rogy
OH u3rHan u3 JluBuu OONBIIMHCTBO YJIEHOB KOPEHHBIX UTAIBSHCKUX U €BPEUCKHX
oOmuH, a B 1973 roay HamMOHAIM3WPOBAI BCE MPUHAISKANIUE HHOCTPAHIIAM
HeTsHbIE aKTUBBI B cTpaHe . OH 3ampeTHil aJKoToIbHbIE HATUTKU U a3apTHBIE UT'PHI
B COOTBETCTBMM CO CBOMMH CTPOTMMM HCIaMCcKuUMH npuHuunamu. Kannapu taxoke
HayaJl CEpUI0 HACTOMYMBBIX, HO O€3yCHENIHBIX MOMBITOK OO0BEAUHUTH JIMBHIO C
IPYTUMU apaOCKUMU CTpaHaMmHu|[2].

Haunnas ¢ 1974 roma Kanmmadbu mnognepxuBan (opMy HCIaMCKOTO
COLIMAJIM3Ma, BBIPAKEHHYIO B 3€JE€HOM KHHMre. JTO COYETaJ0 HalMOHAIU3AIUIO
MHOTHX CEKTOPOB SKOHOMHUKH C THUIIOM TMOMYJIUCTCKOIO MPABUTENIbCTBA, SKOOBI
JEUCTBYIOUIETO Yepe3 HapoAHble coOpaHusi, MpPOQCOIO3bl U JAPYTrUe MacCOBBIC
opranmzauuu[l.1c.1-22]. HMHHOBammm B 3TOM  HANpPABICHUU  IPOJOIHKAIH
BHEJIPATHCS, B TOM YHUCJE cucTeMa npasieHus B 1977 rogy, Ha3BaHHAs JpKaMaxupus
(HEoJIOTU3M, TIOAPA3yMEBAIOIIUN HAPOJIHYIO JCIEHTPAIN30BaHHYI0 KOH(peIepalluo)
[5]. Kagmadgu oTkazancs oT cBoero (popmMasbHOTO PyKOBOJCTBA IPABHUTEIHCTBOM
JIuuu B 1979 rony, HO, HECMOTpS Ha 3asIBIEHUS O TOM, YTO OH MPOCTO PYKOBOIMII
PEBOIOIMOHHON  (DOPMOM  TIOMYJTUCTCKONW  JEMOKpAaTWH, Opas3apl TMpPaBIICHUS
OCTaBAJIMCh TBEPJIO COCPEAOTOUECHHBIMU B €T0 pyKax[4].
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Martepuanbl 1 METOABI UCCIIETOBAHUS

Martepuaniamu ucclaeOBaHUS SBISETCS TpyA «3eléHas KHUTa» dacTtu: |
Pemenue npobnemsl gemokpatuu (sHBaps 1976 rona), 2 PerneHne 3KOHOMUYECKOM
npob6iemsl (deBpans 1978 roma) (Commanusm), 3 OOmecTBeHHbIA acnekT Tperbeit
Bcemupnoit Teopun (utonb 1979 rona). buorpadus Myammapa Kagnadwu.

Metononorudyeckyro 6a3zy MCCICAOBAHUM COCTaBUIM OOIEHAYYHBIE METOJIbI
MO3HAHUSA, TPUHIUIIBI CUCTEMHOCTH, JAEIYyKINUA, 0ObEKTUBHOCTH, UHIYKIIUM, aHATU3
HMCTOYHUKOB MEXIyHapOJHbIE HOPMATHBHO IPABOBBIC aKThl; OOOOIICHHE; aHATU3
I0KyMeHTOB. Taxke OBUIM HCHOJB30BaHbl YAaCTHO-HAYYHBIE METOJBI, TaKHeE, Kak
CPaBHUTEIIBHO MPABOBOM, ONUCATENBHBIMN.

OO6cyxneHue

«3eneHas KHHATa» — 3TO HEOONbIIAs KHUTA, W3JIAraromas MOJUTHYECKYIO
dbunocodpuro nuBuiickoro suaepa Myammapa Kannadu. Kuura Obiia BrepBbie
omybnukoBana B 1975 romy. "Manenbkas kpacHas kaura (Llutatsel mpencenarens
Mao). O6Ga ObUIM IIMPOKO PACHPOCTPAaHEHBI KaK BHYTPH CTpPaHbI, TaK M 3a €€
npenenaMyd, W "HamMCaHbl TPOCTHIM, TIOHSATHBIM CTHJIEM C MHOECTBOM
3anoMuHaroumxcs J03yHros"[S]. TpeTbss BceMupHas TeOpusi — pelIeHUue IpoOsIeMbl
nemokpatuu. [logBonas utor neppoii yactu cBoeit kuuru, Kagnadu yreep:kiaaet, 4To
HOJUIMHHO JIEMOKPATHUYECKOE OOIEeCTBO BO3MOXHO TOJBKO B BHUJE MOHOJUTHOU
CTPYKTYphl C OINOpPOM Ha HApPOJIHBIE KOHIPECCHl M KOMMTETBHI, OObEIUHEHHBIC
BceoOmum HapomueiM  koHTrpeccom[1.1c.1-22]. DTOT moaxojx paccMaTpuBal H
Coennnénnplie llTtatel, u CoBerckuii Coro3 Kak MMIEPUATUCTUYECKUE CTPAHbI M,
TakKUM 00pa3oM, OTBeprayl 3amajJHblii KamuTaiu3M. B 3ToM oTHOIIeHHMH OHa ObLTa
MOX0Ka Ha TEOPHUIO «TPEX MUPOBY, pa3pabOTaHHYIO MOJUTHYECKUM Juaepom Kuras
Mao II3zsaynom[2]. Kagnadu cumTan, 4ro HMClIaM UTpaeT KIIOYEBYIO POJb B ATOM
UJCOJIOTHH, TTPU3BIBAsi K HCIAMCKOMY BO3POXKICHHIO, KOTOPBIM BEpHETCS K UCTOKAM
Kopana. Ero npaButenbcTBo yrayouno ropuanydeckyro onopy Ha mapuat|l.3c. 39-
64]. Bropoit Tom mocesaméH yoexnenusm Kannadu B OTHOIICHHH COLUMANM3MA, a
TPETU HCCIENYET COLMAIbHBIE BOMPOCHI, Kacaroluecs ceMbd U mieMeHu[3]. Eciau
NepBhIE JBAa TOMa BBICTYNAIM 3a paJUKaIbHBIE PEPOPMBI, TO TPETHH 3aHI
COIMAIBHO KOHCEPBATUBHYIO TIO3UIMIO, TMPOBO3IMVIACUB, YTO XOTA MYXYHHBI U
KCHIIMHBI PaBHBI, OHU OWOJOTHYECKH TMPETHA3HAUCHBI JUISI pPa3HbIX poJeil B
xu3an[1.2¢.23-38]. B 1975 roay mnpaButensctBO Kammadu — oOBsSBHIIO
rocyJapCTBEHHYI0 MOHOIOJIMIO Ha BHENIHIOK Toproeimo. Ero Bce 0Oornee
paaukanbHble peopMbl B COYETaHMH C OOJNBIIUM KOJHMYECTBOM JOXOJOB OT
npogakd He(TH, KOTOpble TpPAaTWINCh HA HWHOCTPAHHBIE IIEJIH, BBI3BAIU
HEZOBOJILCTBO B JIMBMHM, OCOOEHHO cpenud TOproBoro kiacca crpanbl. Kannmadu
npoBEN YUCTKY apMuM, apectoBaB okojo 200 crapmmx o¢uuepoB, a B OKTSIOpe
OCHOBaJI TailHoe YmpaBieHHe Mo 0e30MacHOCTU peBOJoLMU. OTpsibl JTUBUUCKUX
areHToB yOWBalM MPOTMBHUKOB-3MUTPAHTOB 3a TPAaHULIECH, @ €ro MPaBUTEIHCTBO
aK0ObI OBUIO TPUYACTHO K HECKOJBKAM KPOBABHIM TEPPOPUCTUYECKUM aKTaM B
Egpore, COBEpIICHHBIM  TAJECTUHCKUMH  WJIA  JPYTUMH  apaOCKUMH
sKcTpeMucTaMu[S]. DTH AEWCTBUS MPUBEIM €ro K HapacTaroleMmy KOHQIHKTY C
npaButenbcTBOM CIIIA, u B anpene 1986 roga amepukaHCKUe BOECHHBIE CAMOJIETHI,
Oasupyromuecs B BenmukoOputanuu, 60MOMIN HECKOIBKO 00BeKTOB B JIMBUM, yOUB
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WIM paHUB HECKOJIBKUX €ro Jere u eaBa He motepsaB camoro Kanmapu. On
He3a0bIBaeMO OpOCHII BBI30B MHOCTPAHHBIM HE(TAHBIM PYKOBOJUTEISIM, CKAa3aB UM,
YTO «JII0JIU, KOTOpbIe kuiin 0e3 HedTu B TeueHue 5000 jeT, MOryT MpoKUTh O0€3 Hee
€Ille HECKOJIbKO JIET, YTOOBI JOOUTHCA CBOMX 3aKOHHBIX MpaB». JIUBUS cTajia mepBon
pPa3BUBAIOIIEHCS CTPAHOW, MOJYUYUBIIEH OOJBIIYIO OO TOXOJAOB OT COOCTBEHHOM
no0brau HeTH. [[pyrue cTpanbl BCKOpe MOCIeI0BAIN 3TOMY MpeLeneHTy, u B 1970-x
rojax Hauajgach HedTsaHas nuxopaaka[4]. B nadane 1970-x oH pemw1 mposiBUThH ce0st
KaK BEIyIUA TMOJUTHYECKUH ¢umocod, pa3paboTaB Tak HA3BIBAEMYIO TPETHIO
YHUBEPCAIBHYIO TEOPHUIO, U3JIOKEHHYIO B €r0 3HAMEHUTON «3eJIeH0i KHUrey. Teopus
MIPETEHAYET Ha pa3pelIeHUe MPOTUBOPEUHIA, MPUCYIIUX KAMUTAIU3MY U KOMMYHU3MY
(nepBast u BTOpas TEOpUH), YTOOBI IOCTAaBUTh MHUP Ha MyThb MOJIUTHYECKOM,
SKOHOMHUYECKOMN M COLIMAIBHON PEBOJIIOIIMN ¥ TIOBCEMECTHO OCBOOOIUTH YTHETCHHbBIE
Hapozsl[1.3c. 39-64]. PesynpraToM Teopun Kamnadu, moauepkHyTOH aOCOTIOTHOM
HETEPIIUMOCTBI0 K HWHAKOMBICIMIO WM aQJIbTEPHATUBHBIM TOJIOCAM, CTajo
OIyCTOLICHHE  JIMBUICKOTO  OOILIECTBAa,  YHMUYTOKEHHE  BCEX  OCTaTKOB
KOHCTUTYLIMOHHOCTH, TPa)XJaHCKOro oOIlecTBa W MOJJIMHHOIO MOJUTHYECKOIO
yuactusi. KHura yTBepxaaer, uTo peuieHue mnpodsieM oOIIecTBa 3aKII0YaeTcs HE B
AJIEKTOPATILHOM TIPEACTaBUTENbCTBE, KOoTopoe Kammabu HazBanm «IUKTaTypon»
KpyNHEHIe mapTud, W HE B JIIOOOW JPYrol CyIIECTBYIOMIEH MOJIUTUYECKON
CHUCTEME, a B CO3/JIaHUM HAPOAHBIX KOMHUTETOB MJI YIPABICHHUS BCEMHU AaCIIEKTaMHU
cymectBoBanwus[1.2¢.23-38]. Tlo wpoHuMu cynbp0bl MMEHHO Ha apaOCKoOM (pPOHTE
Kagnadu coxpanun cBoii craryc napmuBoi oBibl. Ha mpotspkenun 2000-xX 0ObIYHO
cTeneHHass pabdoTa €XEeroJHbIX caMMUTOB JIMrm apaOCKMX TroCcynapcTB MOYTH
rapaHTUPOBAHHO TIPEpbIBAjach BBIXOJKAMHM JIMBHHCKOrO Juaepa, OyAb TO
3aKypUBaHUE CUTApEThl W IyCKaHHWE JbIMa B JIMIO CBOEMY COCENy WM OpocaHue
ockopOsienuit B aapec npaButeneit [lepcunckoro 3anuBa. M manmectunmamu, au6o
00BbsBUB ce0s1 «koposieM Kopoieit Adpuxu»[3]. OOH Takxke crama cBumerenem
SKCIIEHTpUYHOCTH ToJKoBHHKA. Ha [I'enepanpHoit AccambOinee 2009 roma oH
npousHec OecCBA3HYIO peub 0oJjiee YeM Ha 4ac C YETBEPTHIO JOJIbIIE OTBEAEHHOIO
eMy 10-MHHYTHOrO MHTEpBajla BpEMEHU, BBIPbIBAsI U UCKaXas CTPAHMIIbI U3 Y CTaBa
OOH Bo Bpems BbICTyIUIeHUS. [[MMHHAsS KpUTHYECKash peyb, B KOTOPOW OH OpOCHI
koruto YcraBa OOH, BbI3Baia cephe3HbIE CIIOPHI B MEXKIYHAPOIHOM coobtecTBe. B
2011 romy B pamkax "apaOckoii BecHbI" B JIMBHH BCIIBIXHYJIHM KPYITHBIC TPAKTIAHCKHE
BOJIHEHMSI, HampaBlieHHble Ha orcTpaHeHue Kannmadu ot Bractu. Kapnadu nagan
KECTOKYIO U PENPECCUBHYIO KaMIIAaHUIO MPOTHUB COOCTBEHHOIO HAapoAa, U Hadyallach
rpakJaHcKas BoWHa, B koTopod cuibl Kamgmadu Obliu Ha OJHOM CTOpOHE, a
MOBCTAHIbl - COYETAHUE CTYJEHTOB, MPOCTHIX JIOACH M MepeOeKYNKOB U3 apMUU -
IpU BO3AYLIHOM M MaTepuaibHO-TexHuuyeckon momanepxkke HATO - na apyroi[2].
ITocne BocbMuMecsiuHOM rpaxkaaHckon BoHbI Kannadu Obll 3aXBaueH MOBCTaHIIAMU
B CBOEM poaHOM ropoae Cepre u BCKOpe mocie 3Toro kasHeH. Temo Myammapa
Kannadu, u ero ceiHa ObUIHM BBICTABICHBI Ha BceoOIee 0003peHNe B MPOMBIIIIIIEHHOM
XOJIONUIBHUKE I OBOIIE B TOproBoM IlieHTpe B Mucypare. Ha paccere 25
OKTSIOpsi Bce Tpoe ObLIM TailHO moxopoHeHbl B JluBuiickoil myctsine[4]. Ha sTom
3aKOHYWIOCh  42-meTHee mpaBieHue mnonkoBHuka Kanmabu.  VYnpasnenue
BepxoBnoro kommccapa OOH no mpaBam uenoBeka, MexayHapoJHass aMHUCTHS
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noTpedoBajgo0 TMPOBECTH TINATENIBHOE PAaccielOBaHUE OOCTOATENbCTB CMEPTHU
Kannadu, yem B utore 3ansuivch npaBo3amuTHUku. Kannahu cooTBeTcTBOBANI BCEM
TpeOOBAHMUSIM KaK TIPaBUTENb, MPOACPKABIIUNCA JOJIbIlIE, YEeM II0JIaBJIAIOIICEe
OONBIIMHCTBO €ro Tpa)AaH MOIJIM BCINOMHUTH. HoO ero He Tak MIUPOKO
BOCIIPUHUMAJIH KaK 3alaJHOro JIaKesl, Kak IPYTruX apaOCKUX JUAepOB, OOBUHIEMBIX B
TOM, YTO OHU CTaBST BHEIIHWE MHTEPECHI BHIIE MHTEPECOB cBoero Haponaa[3]. Ou
CIIOHCHPOBAJI TPAHMO3HbIE OOIIECTBEHHBIE pa0OThl, TAKHE KAaK HEBEPOSTHBIN MPOEKT
« Benukas pykoTBOpHas peka» , MaclITa0HOE NpPEINpPHUSATHE, BIOXHOBJIEHHOE,
BO3MOKHO, APEBHUMHU OCAYWHCKUMU METOJaMU TOOBIYM BOJBI, KOTOPBIE JOCTABIISIIN
MIPECHYIO TPECHYI0 BOAY M3 BOJOXPAHWIMIL C FOra Ha 3aCylUIMBBIA CEBEp €ro
ctpanbl. BwmemarensctBo HATO Ha  cTOpoHE TMOBCTaHIEB B  MaprTe,
CaHKIMOHUpPOBaHHOE pe3omonuerd OOH, mpusbpIBaromIe K 3alUTE TPAXKIAHCKOTO
HaceJeHUsl, NPEeIOTBPaTWIO HX, Ka3aJloch Obl, HEMHHYEMOE YHHUYTOXEHHUE, HO
IPOLUIM MECSLBI, IPEXKJIEC YEM OHU CMOIJIA MIOBEPHYTh CUTYAIUIO B CBOIO MOJIB3Y[4].
Tounble 00CTOSTENHCTBA €r0 CMEPTU OCTAIOTCS CIOPHBIMU: JHOO «yOUT mOJI
INEPEKPECTHBIM OTHEM», MO0 Ka3zHeH 0e3 cyna M CIEICTBUS, JUO0 JHUKYIOIIHE,
3aKajieHHbIe B 00X OOCBUKU JIMHYEBAJIM U BOJOKIM ero 1o yiunam|[2].Ceityac Tam
LApUT IIATKOE ABOEBIACTHE. YUCIIO BOIOKOIIMX TOJNBKO BeIpocio: eciau B 2011 roxy
npotuB Kagmagu u ero cTopoHHUKOB cpakanch okojio 20 Teicay 4esnoBek, B 2013
rony — yxke okoio 100 Teicsiu yenoBek. Mexay CTOPOHHUKAMU U MPOTUBHUKAMHU
BPEMEHHOTO MPAaBUTEILCTBA /10 CUX MOP PEryJSPHO NPOUCXOAAT CThIUKUA. CTpaHa
cTana eme 0ojee pa3po3HEHHOW, pa30MTON Ha JIOKAJIbHbIE TEPPUTOPHUH, & OTPOMHOE
YHUCJIO JIIOJIEH KUBET 33 YePTO OETHOCTH — HMX YMCIIO MPAKTUYECKH HE U3MEHUIIOChH
3a mocinenHee naecsarwierue[3]. B pesynpraTe O0€BBIX ACHCTBUN paspylieHa
MpaKTUYeCKU BCs HUHPPACTPYKTypa, €CThb TMpodiieMbl U ¢ HedpTeao0bIueH,
obecnieunBaronieit okosio 90 mporeHTOB MOCTYyIUIeHU B OroxeT[S]. B mociaeanuit
roji, Ha (oHe IPOTECTOB HACEJICHUS U MaHJEMUN KOPOHABHPYCA CTOPOHBI BpOe Obl
OPUIILTA K COMVIAEHWI0O O (OPMUPOBAHHM E€JUHOTO KaOMHETA MHUHHCTPOB H
HOJArOTOBKE BCEOOIIMX BBIOOPOB, TMEpeJaB CBOM IOJHOMOYHS BPEMEHHOMY
PABUTENBCTBY — JIO TPE3UJEHTCKUX BbIOOpOB B nekabpe 2021 roma[4]. Kak
noauepkuBaeT skcnept no Jlusuu Xarep A, B CTpaHe CETOAHS CYLIECTBYET Macca
HEpemIeHHbIX mpobsieM. OpgHa W3 BaXHEHIIMX — HESICHOCTh B IUIAHE TOTO, KTO
KOHTPOJUPYET BOOpyX eHHble cuibl. C napyroil ctopoHsl, B JIuBuM JeHCTBYIOT
HECKOJIBKO BOOPYKEHHBIX TpYII, KOTOPbIE MOTIYT OTKa3aTbCsi MpU3HABATh
pe3ynbTaThl BELIOOPOB, TOBOPUT AJH. "B Takux ycnoBuUsX nepefayda BIacTH SBIISETCS
OYEHb PHUCKOBaHHBIM TpoueccoM". B  monoOHOW cUTyalud JAE€MOKpAaTHsi,
NOJINTUYECKAs] CTAOMIBHOCTh U HE3aBUCUMOCTH OT BHEIIHUX CHJI U CIYCTS JECATb
net nocie cMeptd Myamapa Kagnadu ocratorcsa ang JIuBum ckopee MedToH, a He
IOYTHU AOCTUTHYTOM 1enbto. BBII cTpansl B pacuere Ha nylnry HaceJIEHUsT COKPATUIICS
O6onee yem B aBa pasa[S]. UudpactpykTypa paspylieHa, u3-3a JOJTOr0 MEPHUOAA
nBoeBynacTusi JIMBUS cTana OCHOBHBIM MMEPEBAJIOYHBIM IYHKTOM JUIsl O€KEHIEB U3
Adpuxu, ctpemsmuxcs nonacts B EBpony. Ecnu pansiue JluBust Haxogunace Ha 60-
M MECTe I10 3TOMY IoKkazareito, To B 2019 rogy — yxe Ha 120-m ($4800). Ctpana
OTKaTuiIach Ha ypoBeHb 1970-x Tom0B. /[0X0A0B OT HEPTIHBIX pecypcoB OOJbIIe
HeT. OHM MO0 3aXBayeHbl TEPPOPUCTaAMU, JTUOO 100bIYa TaM 3amMopoxkeHa. CTpaHy
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pa3OMparOT Ha 4YacTU IUIEMEHHBbIE, 3THUYECKUE, PEIUTHO3HbIC, MOJIUTUYECKUE,
UJECOJIOTUYECKHE, HKOHOMHUYECKME M PETHOHAIBHBIE HMHTEPECHI  Pa3IMYHBIX
IPYNIIUPOBOK, KOTOphIE paHee moAaBsuiuch pexumoMm Kannmadu[2]. B Jlusuwm
JEUCTBYIOT YETHIPE OCHOBHBIC CHIJIBL: TOJJIEPKUBAEMOE MHUPOBBIM COOOIIECTBOM
IPaBUTEIBCTBO, OCeBIllee B ropojae ToOpyke W acCOLMUPYIOUIEECS CO CBETCKUMHU U
HAllMOHAJIMCTUYECKUMH  CWUJIaMH,  CBS3aHHOE C  HCIAMUCTCKUM  OJIOKOM
NpaBUTENbCTBO, Oasupyromeecs B Tpunonu, HMcimamckoe TrocynapcTBo U
pa3HOMAacTHas KOAIUIUS K3 MECTHBIX M HMHOCTPAHHBIX TPYNIUPOBOK, BKIIIOYAs
WHOCTpPAHHbIE TPYIIHUPOBKU JKUXaAuCTOB. Jlns oOy3maHusi 3TOM  yIrpo3bl
MEXIYHApOAHOE COOOIIECTBO OJIKHO CIUIOTUTBCA BOkKpyr Muccun OOH mo
nomguepxkke B JluBun (MOOHIUI), co3mannoit mo wammmatnBe CoBOe3a OOH wm
HaMpaBUTh CUJIbI HAa MOATOTOBKY YHUKAJIBHOTO COTJIALIEHUsI O paszjesie Biactu. Ha
MECTHOM YPOBHE JTO O3HA4yaeT HAJIEKHOE B3aUMOJEHCTBUE C MECTHBIMH
AKTUBUCTaMH U JIUJIEPaMU IJIEMEH, KOMaHAUPaMU OIMOTYEHUs, JUuAepaMu ppakiui u
KJIFOUEBBIMU WHCTUTyTaMH, TakuMu Kak LlenTpanbHbiii bank u HanumonanpHas
HedTaHas kommaHus. Ha MexayHapogHOM YpOBHE 3TO oO3HayaeT OJoKagy Ha
npuMeHeHue opyxusi u obOecrieuenue OOH craTtyca eAMHCTBEHHOTO KaHaa
MeXIyHapoaHou muriomatun ¢ JluBuei[5]. IloTpeOyercss moauThueckas BOJI,
4TOOBI IPUMUPHUTH KOHKYpHUpYIolue uHTepechl Poccuu, otaenbubix rocygapcets EC,
CIODA wu crpan pernoHa, takux kak FErumer, Karap, OAD u Typuuu. Iloka
MEXKJIYHAPOJHOE COOOIIECTBO HE chopMupyeT U He OyJIeT OCYIIECTBIAThH
KOMIUIEKCHYIO TOJIUTUKY BO3BpAIleHUs1 CTaOMIBHOCTU B JIMBUIO, COXpaHSIETCSl PUCK
TOro, 4To OcBOOOXaeHue Cupra OyneT JUIlb HE3HAYUTEIbHBIM OTKJIOHEHUEM OT
MeYanibHOrO0 Kypca IO CIOJ3aHUI0 CTPaHbl B OECKOHEYHYIO I'PaKIaHCKYIO BOWHY.
Opnako 6opb0a 3a BIAacTh HE OKOHYEHA. B cTpaHe NeHCTBYIOT cpasy JiBa 3aKOHA O
BBIOOpAaX MPE3UJICHTa, M, BO3MOXKHO, TpsiAyllas W30UparesibHash KaMMaHUs JIHIIb
ycyryout pazgopsi[S]. M36aBuBmuchk ot aukratypbl Kagmadu, wapon Jlueuwm
MOJIYYUJI OTXOJ CTPaHbl Ha3a]] IO BCEM MMapaMeTpaMm.

Jlureparypa
1. «3enénas kuura» dacth 1.Pemenme mpoGnembr memokpatuu C.1-22 (Bmacts
Hapoga) 1976 roma yacte 2. Pemenwe skonomuueckon mpobiembr C.23-38
(Commmamm3m) 1978 roma gacte 3. OOmiecTBeHHBIN acniekT Tperheit Becemuproi
Teopuu 1979 roga C.39-64.
JoxymeHnTanbHbii punbM TaliHbiil Mup Myammapa Kannadpu (2014)
3. Crarbsa BBC News Hcropus Myammapa Kannapu 2011 r.
https://www.bbc.com/news/world-africa-12688033
4. Penmakuus OpuTaHCcKOH DHIIUKJIOIIEC TN Myammap anb-Kagnadpu
https://www.britannica.com/topic/ideology-society
5. Crarbs euronews Myammap Kammadu https://www.euronews.com/tag/muammar-
gaddafi
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HakpimbaeBa Atinyp CameToBHa,

npenoaaBarelb kadenapsl «CoruaibHO — MPABOBBIX JUCIUILUIMHY,
Mycraduna danmna baTeip:kaHoBHa,

cTyaeHTka 3kypca otaeneHus «IIpaBoBenenue»

Yupexnenus «Kocranaiickuii Beicmii kosuiek Kasnorpedcoroszay

PEAJIM3AILIUS IPUHIIUTIOB BPAYHO-CEMEWHOI'O
3AKOHOJATEJBCTBA PECIIYBJIMKHN KAZAXCTAH

bpauno — cemeliHoe 3akoHomaTenbcTBO PecnyOnmuku Kazaxcran riacutr o
PaBHOCTH CYIIPYTrOB B TIpaBaX, O0O0S3aHHOCTSIX, BO3MOXHOCTSIX W CBOOOZE BBIOOpa
po/ia NEeSTeIbHOCTH W 3aHATHHA. MeXIy TeM, HallOMHUHAET, 4TO Opak CcuHMTaeTcs
JEHCTBUTEIHHBIM MPU YCIOBUHU MX JOOPOBOJHLHOCTH M OCHOBAH HA BOJICH3BSBICHUN
Opauyronmxcs.

Takum o00pa3om, MNpu BCTYIUICHHMH B Opak, Opadyrouuics MpUHUMAET,
OCO3HaHHOE pEIICHHEe O 3aKIIOYCHHH 3aKOHHOro Opaja, ¢  YCIOBHUSIMHU
BO3HUKHOBEHUS MTOCJIETYIONINX 0053aHHOCTEN U OTBETCTBEHHOCTEH B Opake.

[MaBHBIM MPUHIUMIIOM OpayHO — CEMEWHOI0 3aKOHOJIATEIhCTBA SIBIIACTCS —
JTO0OpPOBOJILHOCTh OpavyHOro COI03a MYKUMHBI W JKEHIIUHBI. [lpuHyxIeHue wiu
BBIHY)KJICHHOE COYETaHHe Opaka He JOIycKaerca. B Takom ciaydae BO3HHUKAET
BOIIPOC, MOXHO JIM CUWTATh JTOOPOBOJIBHBIM 3aKiOueHHE Opaka, Korja UMeeTcs
HE3aIUTaHUpOBaHHAs OEPEeMEHHOCTh JKCHIIWHBI. JIMOO 93TO cTpax OCYXICHHS
o0IecTBa, U BEIHY)KICHHAS Mepa — 3aKII0UeHue Opaka.

Bo3HukaeTr Bompoc O AEHCTBMM HACTOAlIEro npuHuuna. Kak mnoka3piBaer
MpaKTHKa, TIPH 3aKJIIOYCHUH Opaka 1o MpUYWHE He3allJIaHUPOBAHHONW OepEeMEHHOCTH,
Opak OoJiee ysI3BUM U CEMEHHBbIE OTHOILCHHUS HE CTaOwibHbI. Bo3HUMKaeT Bompoc -
nouemy? BeposiTHee Bcero, mosiofasi mapa He TOTOBa K COBMECTHOMY OBITY U
CEMEHHBIM TPYAHOCTAM, KaK SKOHOMUYECKUM, TaK U MOPAJIbHBIM.

Crnenyer ckazaTh, 0 HEOOXOJUMOCTH OKa3aHUsSl MOMOIIM MOJOJBIM CEMbsIM,
JUISL COXpaHEHWS W YKPEIUICHUS CeMeWHbIX IeHHOocTed. CeMbsi — 3TO TapaHT
CTAOMJIBHOCTH W TOJJEPKKH CO CTOPOHBI OJM3KHX W POJHBIX, XOTEIOCh OBl TaK
CUHMTaTh BCET/IA.

A Korga B ceMbe €CTh JETH, TO JTO MpsMas OOS3aHHOCTh POJUTENCH
COXpaHUTh TAPMOHUIO, B3aUMOTIOHNMAHHE B YBAKECHUE APYT K APYTY.

Hamum oOmecTBoM NPHHATO CYUTATh, 4YyKasd CEMbS TEMHBIH Jiec. OTO
BO3MOYKHO M TaK, HO KOT/Ia MOJIOJION CeMbe TPeOyeTCs IICUXO0JIOTHYecKasi TIOMOIIb, TO
HEOOXOIMMO OTOJIBHHYTH IMOJOOHBIC XU3HCHHBIC MPUHIUILI M TIOWTH HAa BCTPEUY
COXPaHEHUU MOJIOJOM CEMBH.

IIIkoaBI MOJIOOM CEMBH, CO3JaHHBIE Ha OOIECTBECHHBIX Haydajgax, HUMEIOT
XOPOIIIYIO TIEPCTIEKTUBY B pa3BUTHHU. CTOUT YACIITh JOKHOE BHUMAHKE TTOT00HBIM
OpraHu3alusM, MoMHs 00 ux 61arom jaene.

3aKOHOIATETLCTBOM TMPETYCMOTPEHO PABEHCTBO CYNPYroB B TMpaBax W
o0si3aHHOCTSIX. B nmaHHOM ciiydae HeocmopuMOM (AakTOM SBISETCS HaJU4une
3aKOHHBIX OCHOBAHUSAX CUYUTATh IpaBa CyNpyroB paBHBIMHU. lIMeeT MecTo OBITh,
OTIETbHBIC CITydaW, HEPABHOMPABUS B CEMEWHBIX OTHOMICHHUSX. K TakuM MOKHO
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OoTHeCTH 0e3pabOTHBIX >K€H, MO COTJACHI0 WJIM MO MpUHYXAeHHIo cympyra. Kaxk
U3BECTHO, B CIIy4ae pa3Boja JAHHbIC KECHIIMHBI COLIMAIIBHO HEAJallTUPOBAHHBIC.

OTyacTu 3TO SBJIAETCA U OCO3HAHHBINA BBHIOODP >KEHIIUHBI. OJHAKO HETJAacHbIE
IpaBUa TJACAT O HAJIMYMUU 3HAYUTENIbHBIX OBITOBBIX OOS3aHHOCTEMN Y JKEHILUH, B
CpPaBHEHHU C MYXX4YMHaMH. Vcxons W3 3TOro, >KEHIIUHBI B OOJBIIEH CTENEHU
CaMOCTOSATEJIBHO OTPAHUYHBAIOT CBOM BO3MOXHOCTH B CaMOpEaIN3allH.

Hetu uBetsl xu3Hu! IlpekpacHas ¢paza nias XapaKTEpUCTUKH 3HAUYUMOCTH
neTed B HaAmed OKWM3HU. Tak 3aKOHONATENbCTBO  OTHAEIBHBIM  IPUHIIMIIOM
ITPOBO3IJIAIAET 3HAYMMOCTh JIETEH, TOBOPS O MPUOPHUTETE CEMEMHOrO0 BOCIIHTAHHUS
7eTeid, 3a00Thl 00 UX pa3BUTHUU U OarococTossHuU. He MokeT He pafoBaTh TOT (axT,
YTO HBIHENIHWE pPOAUTENH Oojiee BHUMATENbHBI, B CPaBHEHHH C MPOILIBIMU
MTOKOJICHUSIMU.

B Hacrosimiee BpeMsl y>Ke€ BBICTYNAET KaK OTAEJIbHOM Mpo0ieMoli HOBOMOIHOE
CIIOBO — rumeponeka. [umeporeka XapakTEpU3yeTCsl YpE3MEpPHBIM IKEIAHHEM
poauTeneld OKpyX HUTh 3a00TOM cBouX naered. B 1enoM, 3To HE MOKET He pagoBaTh.
OpHako, T1aBHOE OMHUTBH, YTO BO BCEM JOJDKHA ObITh Mepa. ['umepomeka rpo3ut
OyaylieMy MOKOJIEHHs BBIPACTH HECAMOCTOSITEIIbHBIMU, PACCESIHHBIMU U YSI3BUMBIMU
K TPYJHOCTSIM KHU3HH.

Eme oOxHOM CTOPOHOM MeNanud MOXKET BBICTYNAThb  POJUTEIBCKOE
conepHuuecTBo. Korga riaBHOM Lienblo SIBISETCS HE JTOCTH)KEHUE pPeOEHKa M €ero
VCTUHHBIE jKeJIaHUsl, a oTexa COOCTBEHHOIo 3ro poauTens. YyBCTBO MPEBOCXOACTBO
nepea ApyruMH pOAUTENIIMU Ja€T HEKYI0 BO3MOKHOCTh BO3TOPAUTHCS U 0003HAUMTD
CBOIO 3HAYUMOCTh Kak poautenisa. [lopoil 3a momoOHON TOHKOM, 00ECIEHUBAIOTCS
KenaHusi peOeHKa M ero (U3HYecCKHe BO3MOXKHOCTHU, YTO B pE3YyJbTaTE MOXKET
HEraTUBHO CKa3aThCs Ha (PU3MYECKOM U SMOIIMOHAJIBHOM COCTOSIHUM PEOEHKA.

OgHuM U3 3HAYUMBIX TPUHIMIOB OpayHO — CEMEMHOro 3aKOHOJATEIhCTBA
ABJIIETCS HEIOIYCTUMOCTh IPOMU3BOJIBHOTO BMEIIATENIbCTBA KOTo-TMOO B Jena
cembu. Kornma peur uaer o koM — nub0, TO peub MJIET O TPETbUX JHUIAX, HE
ABJSIFOIIUMUCS CYIIPYrOM M cynpyroil. K HUM MOYKHO OTHECTH POJCTBEHHHKOB,
apy3ei, oOmecTBo. Peanu3oBaH 1M JaHHBIA NPUHIMI B YCIOBUSX HAIIETO
oOmiectBa?

Ectb HOTKa comHeHHH. OCOOEHHOCTM HAIIETO MEHTAJIUTETa Pa3BSI3bIBAIOT
PYKM  MHOTMM, W  JA€T  BO3MOXXHOCTb  3aHUMaTh  «IIOYYHUTEIHCTBOMY,
«HACTABHUYECTBOM» M  HaBs3bIBAHMEM HENpOUIEeHBIX coBeToB. I[lomoOHOE
BMEILIATEIBCTBO HEraTMBHO CKa3bIBA€TCS HA B3aUMOOTHOUIEHHUSIX CYIPYroB, YTO
BIIOCJIEICTBHM MOKET IPUBECTH K Kpaxy Opaka.

B yacTHOCTH U3 NPUHLIUIIOB OpayHO — CEMEWHOT0 3aKOHOIaTEIbCTBA XOTEIOCh
OBl OTMETUTH MPUHIINIL, TOAJIEPKKU 3I0POBOT0 00pa3a KU3HU BCEX UJICHOB CEMbHU.

['maBHBIM BOIIPOCOM BO3HHUKAET BOIPOC — @ KTO OTBETCTBEHHBIN 3a 310POBBIN
obOpa3 cembu? U kak HM CTpaHHO, €CTh JIOTUYHBIA OTBET — o0a cympyra. Kaxmbrii
CBOMM JIMYHBIM NPHUMEPOM IIOKA3bIBAET CBOK 3aMHTEPECOBAHHOCTH B 3/10POBOM
o0Opa3ze *U3HH, B ICHOCTU yMa U TPE3BOCTH MaMSITH.

XamatHoe W OE30TBETCTBEHHOE  OTHOILIEHUE  POAMTEICH  CIIYyKUT
OTPULIATEIBHBIM MPUMEPOM I PACTYLIEr0 MOKOJEHUS. OTCYTCTBUE KYJIBTYpPbI
3I0pOBOr0 00Opasza >KM3HH B CEMbE, & UMMEHHO OTCYTCTBHE MPABHJIBHOTO MUTAHMS,
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yHOOTpeONICHHST aJKOTOJBHBIX HAMWTKOB W Ta0ayHBIX W3JCIHUA, B pE3yJbTaTe
IPUBOJIUT K JIETpajlallii 00111eCTBa U HAPYIIIEHUIO MOPAIbHBIX YCTOEB 00IIECTBA.

[Ipodunaktuka, npoBoauMas B y4eOHBIX 3aBeAeHHUSX Hed(p(dEeKTHUBHA, Koraa
JE€TH BUIAT Ha JUYHOM TpPUMEpPE CBOUX POJUTENCH, YTo ymnoTpediieHue
3alpENICHHBIX BEMIECTB, BDEMEHHO JIOCTABIIAECT YAOBOIBCTBUE POJUTEIISIM.

Jetn B cuily CBOEro BO3pacTa HE MOTYT OLEHUTh TSKECThb IOCIEICTBUS
BPEIHBIX NPUBBIYEK.

Cympyram CTOUT 3aJyMbIBaThCSi O TOCJEACTBUAX JEMOHCTPALlUM CBOUX
BpPEJIHBIX MPUBBIUYCK YWICHAM CBOEU CEMBbHU.

Jlurepartypa
1. Kogekc Pecniy6muku Kazaxcran «O Opake (Cynpy»KecTBE) U CEMbE».
2. Kympicoexona XK. T. Cemeitroe npaBo. [Ipaktukym. Anmatet 2013. —7 c.

3. Kpamenunnukos I1.B. Cemeitnoe npaBo. YueOnuk. M3natensctBo Craryc. 2022. —
c.15.

4. KoHmerus ceMeiHoM u reHepHoi noautruku Pecrryommke Kazaxcran 1o 2030 roma
(Vkas Ipesunenra Pecriyomuku Kazaxcran ot 6 nexabpst 2016 roma Ne 384).

Hemanum 305 OneroBHa, CTyieHTKa 3 Kypca
HaIpaBJeHus: NoAroToBku «fOpucnpyaeHus»,
Hayunb1il pyKoBOAUTENS:

["anuackaposa Anbhust MuaxaToBHa,

MarucTp IOpu/Jl. HayK,

CTapIlMi pernoaBarenb Kageapsl npasa
Kocranaiickoro ¢punnana ®I'bOY BO
«HenstOMHCKUHM TOCYAapCTBEHHBIA YHUBEPCUTET

«3EJIEHBIE HNPECTYIJIEHUA» KAK NMPUBBLIBHBIN BUJ
HPECTYIIHOU JEATEJBHOCTHU

DKOJIOTUYECKHE MPECTYIHUKNA MPEACTABISIOT CEPbE3HYIO0 Yyrpo3y Ul Halleu
MOBCEIHEBHOM W3HHW, HaIleW IUIaHeThl M OyAyHmMX TMOKOoJeHUH. ['paHuisl ux
NEATEIIBHOCTH HE OrPAaHUYMBAIOTCSA SKOJOTMYECKUMH TNPECTYIUICHUSIMH, KOTOPBIE
BapbUPYIOTCSI OT HE3aKOHHOIO 000pOTa CIIOHOBOM KOCTM MU YPE3MEPHOIO OTJIOBA
OXpaHSEMbIX BHUJOB >KMBOTHBIX JO HE3aKOHHBIX PYOOK JIECHBIX HACAXKICHUU U
3aXOPOHEHUS OMACHBIX OTXOOB.

DKOJIOTMUECKHE  MPECTyIUIeHUs]  (TakKe  M3BECTHBIE  KaK  «3eJIEHbIE
IPECTYIUICHUA») B HACTOALIEE BPEMSI CTAHOBSTCS CEPbE3HOM IMPOOJIEMON BO BCEM
MUpE B pa3IU4HbIX (POpMax, MPUUEM HEKOTOPBIC U3 HUX SIBISIFOTCS OJHUMH U3 CAMBIX
NpUOBUIBHBIX BUJOB MPECTYITHOM JESTEIBHOCTH B MHpE.

DKOJIOTMYECKHE NPECTYIUIEHHUS] 1 OTMBIBAHUE JIEHET MIPEICTABIIIOT YTPO3y Kak
Ui TPUPONbI, Tak W [N TJI00anbHBIX (UHAHCOBBIX CHUCTEM M TMPUHOCAT
IIPECTyNIHUKAM II0 BCEMY MHMPY MHJIIMAPABI IOJUIAPOB B roia. XOTs OHM MOTYT HE
OKa3bIBaTh BUAMMOTO BO3JECUCTBHS HA IPYTHE BUIbI MPECTYILUICHUM, JKOJIOTHYECKHUE
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MPECTYIUICHUST HAHOCSIT HE MEHBINN yIepO, Belb T€ K€ MapHIIpyThl, KOTOPHIC
UCIIOJIb3YIOTCS 111 KOHTpaOaH bl TMKUX KUBOTHBIX Yepe3 CTpaHbl U KOHTHUHEHTHI,
4acTO MCIHOJB3YIOTCS Ul TEPEBO3KM  OPYXKHUs, HAPKOTUKOB H  JIIOACH.
JIelCTBUTEIBHO, KOJIOTMUYECKUE MPECTYIJICHUS YacTO MPOUCXOAAT pyKa 00 pyKy ¢
OPYTUMH NPECTYIUICHUSIMU, TAKUMHU KaK MOILIEHHUYECTBO C MAaCOpTaMu, KOPPYIILHS,
OTMBIBAaHHE JICHEI W Jaxe YyOuicTBO. B oTiauumMe OT HE3aKOHHOW TOPIrOBIU
HApKOTUKaMHA W JPYTMMU HE3aKOHHBIMU TOBapaMu, NPHUPOIHBIE PECYPCHI
OTPaHUYEHBl U HE MOTYT OBITh BOCHOJIHEHBI B Jaboparopuu. [loaTroMy cymiecTByer
OIIYIIIEHUE HEOTIOKHOCTU OOPHOBI C IKOJIOTMYECKUMHU MPECTYIUICHUSMHU.

Tak 4TO k€ TaKO€ IKOJIOTHYECKUE PECTYIIICHUS?

DKOJIOTUYECKHE MPECTYIUICHHUsI CBS3aHbl C HAPYLIEHUEM 3aKOHOB, NMPUHATHIX
JUISL 3al0UThl OKPY’/KAOLIEH Cpelbl W JHKOM MPUPOABI B IpeAenax JaHHOU
opucaukiuy.  Kak  mpaBuiio,  SKOJOTMYECKHE  MPECTYIUIEHHS  BKIIOYAIOT
AKCIUTyaTallMi0 WM HE3aKOHHBIH O00OpPOT PECYpPCOB WM >KUBOTHBIX C IIEJIBIO
MOJIYYCHHS PUOBLUTA U MOTYT OBITh OPraHU30BaHbI B MPECTYIUICHUS, CBSA3aHHBIE C
KJIIUMAaTOM, JieCaMH, OKeaHaMU M JUKOW mnpuponoil. KOHKpeTHbie NpUMEpHI
AKOJIOTMYECKUX MPECTYINICHUH MOTYT BKJIFOYATh:

- BpakoHbEpCTBO B OTHOIIECHWH >KUBOTHBIX, HAIPUMEp, HE3aKOHHBIA OTIIOB
WK YOUICTBO pajiy 4acTeu Tena;

- Konrtpabanna >XKMBOTHBIX, HalpuUMEp, TOPTOBJIS CIOHOBOW KOCTBHIO WIIH
poramMmu HOCOpOra;

- [Ipon3BOCTBO OMACHBIX OTXOJIOB;

- 3arps3HeHue aTMocepbl, OKEaHOB, PEK WIIN 3EMIIU;

- HezakoHHBIN MM HECOOOIIaeMbli POMBICET;

- HezakonHas BeIpyOKa Jeca.

DKOJIOTMUECKHE TMPECTYIUICHUs, KaK MpaBUJO0, NPUHOCAT 3HAYUTEIBHYIO
(MHAHCOBYIO BBITOJY U OCOOCHHO PACIPOCTPAHEHBI B CTPAHAX C HU3KUM YpPOBHEM
pEryJIMPOBaHMS, TJI€ KUBOTHBIX U MPUPOJHBIX PECYPCOB OTHOCUTEIBHO MHOTO U UX
Jerde OJKcmutyaTupoBath [1]. Hampumep, OpakoHBEpPCTBO Ha CIOHAX OCTAaeTCs
Cephe3HON mpoOsieMOl BO MHOTUX appHUKAHCKUX CTpaHaXx, B TO BpeMs Kak
oOe3neceHre AMa30HKH CIIOCOOCTBYET pa3pyLIEHUIO MPUPOJHBIX SKOCUCTEM 1O BCe
IOxHoit Amepuke.

COOTBETCTBEHHO, 3KOJOTMYECKHE IMPECTYIUIEHHUS IIUPOKO PacCMaTPUBAIOTCS
KaK OJTHO U3 OCHOBHBIX MPECTYIUICHUM, CBSI3aHHBIX C OTMbIBAHUEM JICHET.

Tak kakue e MOCIEACTBUS IKOJIOTUYECKUX NPECTYIICHUI?

[TockonbKy 3KOJOTMYECKHME TMPECTYIUICHUs, KakK TPaBWJIO, HE CBSI3aHbI
HEMOCPEJCTBEHHO C YEJIOBEUECKUMU KEPTBAaMH, BJIACTH YacTO CUUTAIOT UX MEHee
OTMACHbIMU M HE CTaBAT MX B MPHUOPUTET MEpea APYTUMU BUIAMU TPECTYIUICHUH.
Takoe BocHpusiTUE TaK)Ke IPUBOJAUT K 00Jiee MSATKUM HaKa3aHUSIM U, KaK CJIEJICTBUE,
MEHEE CAEPIKUBAET MPECTYITHUKOB.

OpHako MOCHENCTBHS HKOJIOTMYECKUX IPECTYIJIEHUH CEpbe3Hbl Kak I
HKOCHCTEM M BUJOB, Ha KOTOPHIE OHM BIHAIOT HAMNPSAMYIO, TaK U JJIs1 COOOIIECTB U
OT/ICJIbHBIX JIMI, HA KOTOPBIX OHU BJIMSIOT KOCBEHHO [2]. Hampumep, He3aKOHHbIE
JIECO3aroTOBUTENM W 3aCTPOMIINKH, KOTOPHIE BBIPYOaAlOT Jieca, HE TOJBKO
YHUYTOXAIOT cpe/ly OOUTAHUSI BUJIOB KMBOTHBIX; OHU TAKXKE€ BBITECHSIIOT KOPEHHBIX
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KUTENEHM © CIOCOOCTBYIOT WM3MCHEHHMIO KiuMaTa. AHAJOTHYHBIM  00pa3oM
HE3aKOHHAsl TOPTOBJII  CJIOHOBOM  KOCTBKO  MOXET  HMCIOJB30BaTbCAd IS
(dbuHaHCHpOBaHUS Ipyrou IPECTYITHON NEATEIbHOCTH, YBEKOBEUEHUS
HACUJILCTBEHHBIX KOH(IIUKTOB U IpYyTUX (OPM YEIOBEUECKUX CTPAJTaHUM.

B 111060M KOHTEKCTE MPECTYMHUKH, MOTYYaIolne MPUObLIb OT SIKOJIOTUYECKUX
NPECTYIUICHUHN, JIOJDKHBI HAaXOAMWTh CIOCOOBI OTMBIBAHHS CBOMX HE3aKOHHBIX
cpenctB. HeneranbHble rOpHOIOOBIBAIOIINE U JIECO3arOTOBUTENbHBIC MPEANPUITUS
MOTYT CO3/]aBaTh IOJICTABHbIE KOMIAHUHU, YTOOBI CKPBITh MPOUCXOXKICHUE CBOEH
MPOAYKIMHU, B TO BpeMs KaK OpaKOHbEPhI U OXOTHUKH MOTYT CO3/1aBaTh KOMITAHUU B
chepe Mombl WK (GapMarieBTUISCKON MPOMBIIIICHHOCTH JJII TOPTOBIH IIKypPaMH,
MEXaMH U IPYyTUMU OMOJIOTHYECKUMU MaTepraiaMH.

Kakoe perynupoBaHue NpecTyrmHOCTA Mbl MOYKEM HaOJI01aTh?

['nobGanpHOE  peryJMpoBaHUE HSKOJOTHYECKUX MPECTYIUICHUH  SIBIAETCS
HEIOCIeA0BaTEIbHbIM. TeM HEe MeHee, pa3IuyHbIE MEXIyHAPOIHbIE OpPraHU3aluN U
MEKIIPABUTENBCTBEHHBIE OPraHbl MPHUHSIM 3aKOHOJATEIbCTBO JISI PACCMOTPEHUS
AKOJIOTUYECKUX TMPECTYIUIEHUA B KA4eCTBE OCHOBHOTO TNPECTYIUICHUS IS
OTMBIBaHUSI JICHET.

B urone 2020 rona IleneBas rpytia o pa3padotke purancoBbix mep (DATO)
npoBeja IUICHApHOE 3acelJaHue, Ha KOTOPOM MpHUHSJIA JOKJIAJ O HE3aKOHHOU
TOPTOBJIE€ UKUMH >KMUBOTHBIMH, B KOTOPOM HACTOSITEJIbHO NPU3BIBAIACH K TOMY,
yTOOBl TOCYAApCTBA-WICHBI YACISUIM OOJIbIIE BHUMAHHUS 3aKOHAM W TOJIUTUKE B
00J1aCTH 3KOJIOTMYECKUX MPECTYIUICHUH [3].

AHanornunbeiM obpazom, 6AMLD EC, xotopslii 0611 BBenieH 3 nexadps 2020
rojia, pacuvdpsieT CIUCOK OCHOBHBIX NPECTYIUICHUH, CBSI3aHHBIX C OTMBIBAHHEM
JIEHET, BKJIFOYMB B HETO AKOJIOTUUECKUE MPECTYIIIICHUS.

B  nmaHHBI  MOMEHT  OCHOBOIOJAralOIIMMHU  AJIEMEHTAMU  MEXaHH3Ma
IIPOTUBOJICUCTBHS SKOJIOTUUECKON NPECTYITHOCTH B Poccuiickoin Denepanuu saBIslFOTCS
noBbIlieHne A(PGEKTUBHOCTH HOPMATHBHO-TIPABOBOTO PETYIUPOBAHUS C TOMOIIIBIO
pa3paboTKu Mep OTTpaHUYCHHS TPECTYIUICHWH OT APYruX BUIOB MPABOHAPYIICHUH,
yCcTpaHeHus: MpoOeoB M KOJUTU3UH YTOJIOBHOTO 3aKOHOJATENLCTBA, PEIICHUs PoOIeM
MIPUMEHEHMS YTOJIOBHOTO 3aKOHA: MPEIYNPEXICHUE FKOJIOTMUECKON MPECTYMHOCTH Ha
KPUMHUHOJIOTMYECKOM YpOBHE; €€ TNpOQHIAKTHKA, OXBATHIBAIOIIAS MEPONPUSATHS,
KOTOpBIE HAIPaBJICHbl HA YCTPAHEHUE WIM HEUTPaIU3alUIoO IPUUMH OTJIEIbHBIX BUIOB
MPECTYIUICHUH, a TaK)Ke UHIUBUIYAJIbHYIO MPOPUIAKTUKY, KOTOPasi OCYIIECTBIISETCS B
OTHOIIICHUM KOHKPETHBIX JIMIl, OT KOTOPBIX MOMKHO OXXHUJATh COBEPIICHUS
JKOJIOTMYECKUX NIPECTYILIICHUN.

Kakue TpeGoBaHMs HY>KHO COOII01aTh MO0 00phOE C OTMBIBAaHUEM JICHET?

BBeneHnrue MeXIyHapOIHBIX M BHYTPEHHMX HOPMATHMBHBIX aKTOB B 00JIACTH
AKOJIOTMYECKUX TPECTYIUICHUH O3HaudaeT, 4YTO (PMHAHCOBBIC YUPEKICHUS HTOJIKHBI
MPUMEHATh HAJIeKAIUE MEphl Il YCTPAHEHUSI PHUCKOB OTMBIBAHHUS JICHET,
CBSI3aHHBIX C UX KJIIMEHTaMH [4]. DTU MepPbI BKIIOYAOT:

- @upmbl, TPOBOAANIME KOMIUIEKCHYIO MPOBEPKY KIHEHTOB, JIOJHKHBI
NPEANPUHATH IIaru JJisi TOYUHOW MPOBEPKU JTUYHOCTH CBOMX KJIMEHTOB U XapakTepa
WX JIENOBBIX OTHOIIEHUH. VIMes 1eo ¢ I0puANYecKuMH JINIIaMUA-KIUeHTaMH, (YUPMBI
JOJKHBI IPEANPHUHSITH IIary JJI1 YCTaHOBJICHUS OeHepuImapHoii COOCTBEHHOCTH.
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- ®upMbl, OCYIIECTBIISIIOIME MOHUTOPUHI TPaH3aKLUWW, JOJDKHBI MOCTOSHHO
OTCJICKUBATh TPaH3aKIMM CBOMX KIMEHTOB Ha MPEIMET BBIABICHUS NPU3HAKOB HMX
OPUYACTHOCTH K OTMBIBaHHIO JeHer. (CoOOTBETCTBYIOIIAs  IOAO3PUTEIbHAS
JESTEIbHOCTh MOKET BKJIFOUATh HEOOBIYHBIE CXEMbI TPaH3aKUUN WU TPAH3aKIUHU CO
CTPAHAMMU C BBICOKHM PUCKOM.

- KimeHTsl, poBepsroniue CaHKIUU, KOTOPbIE IMPUYACTHBI K 3KOJOTUYECKUM
IPECTYIUICHUSIM, MOTYT OBITh BKJIIOUYEHBI B MEKIYHApPOJHbIE CAHKI[MOHHBIE CIUCKU
WIH JIpYTHe KOHTPOJBHBIC CIMCKU WM (UTYPHUPOBATh B HEraTHBHBIX MaTepHaliaX
CMMU. CooTBeTCTBEHHO, (PUPMBI TOJKHBI MPOBEPATH KIMEHTOB, YTOOBI ITPOBEPUTH
UX CTaTyC CaHKLMI U BBIIBUTH, CBSI3aHbI JIM OHU C HETATUBHBIMU HOBOCTsIMU B CMU.

TpeBoXHBIN CUTHAT — «KPACHBIHN (uiar»?

JIst BBISIBIEHUS! KIIMEHTOB, MTPUYACTHBIX K AKOJOTMYECKUM MPECTYIUICHUSIM U
MBITAIOUIMXCS. OTMBITh JOXO/bI OT 3TOM HE3aKOHHOM JeATEIbHOCTH, (PMPMBI JOJKHBI
OBITh 3HAKOMBI C OIpPENEICHHBIMU XapaKTEPHBIMU IMOBEIECHYECKUMHU IpHU3HAKAMU
«KkpacHoro ¢uara». K HuUM oTHOCSTCS:

- KopnoparuBublii 0OMaH: 3KOJOTMYECKHE NPECTYNMHUKHM MOTYT CO3/1aBaTh
NOJICTaBHBIE KOMIIAHWM JUIA IIEPEBO3KM HE3aKOHHBIX TOBapoB. IloxcraBHbIE
KOMIAHUM MOTYT HMETh HESCHYI0 OeHe(dULUapHYyl0 COOCTBEHHOCTb, UYPE3MEPHO
CJIOKHYIO HH(PACTPYKTYPY UM HAXOJUTHCS B HAJIOTOBBIX yOEXKHILAX.

- CxeMbl TpaH3aKIMH: DKOJOTMYECKHE IPECTYIHHUKHM MOTYT HCIOJIb30BaTh
HEpETyJIIpHbIE WM HENOCJIEA0BATENBHBIE CXEMBI TPAH3AKLIUM, COBEPIIATh CAEIKHA Ha
CYMMBI, KOTOpbIE€ HE COOTBETCTBYIOT MaciiTabdaMm HX 3asBJIEHHOTO OW3Heca, WU
COBEpLIaTh CHEIKH CO CTpaHAMHU C BBICOKMM PHCKOM M OYaramu 3KOJOTUYECKOU
MIPECTYITHOCTH.

- Onepanyu ¢ HaJIMYHBIMU: HMMES JEJI0 C HAJUYHBIMHU, DJKOJIOTMYECKHE
MPECTYNHUKKA MOTYT HMETh BO3MOXXHOCTh JI€WCTBOBATh C OOJBIIEH CTENEHBIO
aHOHUMHOCTH. Pupmam cieayer oOpaTUTh BHUMAaHHME HA BBICOKYIO YacTOTY
omnepanuil ¢ HaJIUYHBIMU JIEHbraMH WJIM 3alIpocOoB Ha OaHKHOTHI BBICOKOTO
JOCTOMHCTBA.

- JHocraBka: IlpecTymHUKM MOTYT TOTNBITaThCsl M30€XKaTh MPOBEPOK Ha
IIPEAMET OTMBIBAHMS JICHET IpPU TPAHCHOPTUPOBKE MPOAYKTOB 3KOJIOIMUYECKUX
MPECTYIJIEHUH MYTEM IOJAEIIKH, HEMOJHOIO 3alOJIHEHHS WU MaHUITYJIMPOBAHUS
TOBAapPOCONPOBOAUTEIBHBIMHA JOKYMEHTAMHU.

- HewusBecTHble TOBapbl: DKOJOTMYECKHE MPECTYIUICHHUS YaCTO CBS3aHbI C
AK30TMUECKMMHU BHUJAMU >KMBOTHBIX WM peAkuMu BemiectBamMu. CoOTpyIaHUKU
(PMHAHCOBBIX YUPEXKJIEHUNH MOTYT OBITh HE 3HAKOMBI C 3TUMHU BUJAMH U BEIIECTBAMU
WJIM MOTYT Ja)e He 3HaTh O 3aKOHAX, OTPAHUYMBAOIINX TOPTOBIIIO UMHU.

VYyactue B HeOnaronpusatHbix CMMU sBiseTcss BaKHBIM IOKa3aTelleM pPHCKa
OTMBIBAHMS JICHET, CBA3AHHOTO C AKOJIOTMYECKUMU MpecTymieHusaMu. OiHako cOop u
aHan3 HeOJaronpusATHBIX MaTEPHUAIOB YaCTO OTHUMAET MHOTO BpEMEHHU U Tpebyer
00paboTku OOJBIIUX OOBEMOB JAaHHBIX O OOprOe ¢ OTMBIBaHHEM JeHer. UToObl
CIOpPaBUTBbCSI C OTHUM TpeOoBaHHEM, (QUPMBI JOKHBI CTPEMHUTBCS BHEAPATH
nporpaMMHOe obecriedeHue i 00phObl ¢ OTMBIBAHHUEM JEHET C BO3MOXHOCTBIO
KaTeropu3aluuu HeOJaronpusTHbIX Cpe/.
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Takum oOGpa3om, B HACTOSIIEE BPEMS B CBSI3U C YBEIMUEHUEM 3KOJOTUYECKUX
IPECTYIUICHUN MOKET OBbITh IMOCTaBJEHA IOJ[ YIPO3y *KU3Hb BCETrO YEJIOBEYECTBA.
CnoxuBmiasicss cuTyanust TpeOyeT CKOpEHIIero NpUHITHS Mep [0 YCUJICHUIO
OTBETCTBEHHOCTH JIMI[ 3a COBEPILICHHbIE HMMH 3KOJOTUYECKHE MPECTYIUICHHUS,
BHEJIPEHUS]  JIEMCTBEHHBIX  MEXAHU3MOB  CTUMYJIHUPOBaHUA  3(D(PEKTUBHOrO
M0JIb30BaHUSI TIPUPOJAHBIMU PECYypCaMH, TaK KaK MMEHHO JEATEIbHOCTh YeJOBEKa
JIEKUT B (HOPMHUPOBAHUM OKpYKAIOMIEH cpelbl, a OJaronpusiTHash OKpY>Karolas
cpena — K04 K 37J0POBOM KHU3HU HACTOSIIETO U Oy TyIIero NOKOJIEHHIA.

Ecnu Mbl HE cnaceM Hally IJIaHeTy, TO KTO?
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[TaBnenko Exkatepruna AHIpeeBHa

CTyZeHTKa 4 Kypca 00pa30oBaTEIbHOIN MPOTrpaMMbl
6B04201-FOpucnpyaeHuus,

Hay4unblid pykoBOAUTEIB:

CanamaroBa buburynes 3usAMHOBHA,

MarvcTp IOpHU/Jl. HayK, CTaplIui MpenoaaBareib
Kadeapsl YroJIOBHOTO IIpaBa U mpolecca
KocTaHaiiCkoro pernoHalbHOrO YHUBEPCUTETA
uM.A. baiiTypceiHOBa

CYIIHOCTDBb ! ®OPMbI CYAEBHOI'O JOITPOCA
B YI'OJIOBHOM ITPOLECCE

Pe3ynbTaTUBHOCTH YTOJIOBHO-IIPOLIECCYATBHON NEATEIbHOCTH 10
OCYILIECTBJIICHUIO YTOJOBHOTO TMpECIeIOBaHUs JIUIl, BUHOBHBIX B COBEPIICHUU
YTOJOBHOIO TMPAaBOHAPYLIEHHUS M  3allUThl JMUYHOCTH OT HE3aKOHHOTO U
HEOOOCHOBAHHOTO OOBHMHEHHMS, B 3HAYUTEIBLHOM CTENEHU OOYCIOBIMBACTCS
KaueCTBOM  3aKOHOAATEIbHOW  perjiaMeHTalud U  TMPAKTUKU  TPUMEHEHHS,
NPEAYCMOTPEHHBIX 3aKOHOJATEIBCTBOM IMPOLIECCYANIbHBIX OINEpalnid, HalleIEHHBIX
Ha coOHMpaHue, UCCIEIOBaHUE, OLIEHKY M HMCIOJIb30BaHUE J0Ka3aTeiabcTB. K yuciy
MOJA0OHBIX MPOIIECCYANIbHBIX AECHCTBUI U MPUUUCIISIETCS JOTPOC.

Jonpoc B YroJOBHO-IPOLIECCYaJbHOM MpaB€ — CIEACTBEHHOE JIEMCTBUE,
pErjiaMeHTUPOBAaHHOE HOPMaMU  YTOJOBHO-TIPOLIECCYAIbHOTO  3aKOHOJATEIbCTBA,
3aKJIIOYAIOIIMECS B TMOJIYYEHUM W (DUKCAllUM B YCTAHOBJIEHHOM 3aKOHOM MOPSJIKE
MOKa3aHUM CBUJETENEH, MOTEPIEBIINX, TI0JI03PEBAEMbIX, OOBHUHSIEMBIX, MOJCYIUMbIX
00 W3BECTHBIX UM (PaKTax, UMEIIINX 3HAUYCHHUE JJIsi CIPaBEJIMBOIO pa3pelieHUs
nelia, moyIeKaliue JoKa3piBaHuo [ 1].

CyneOHblil TOnpoC Ha3bIBAaeTCs CyAeOHBIM B CHJIy TOTO, YTO BO3HHKAeT Ha
OTIpENETICHHOW CTaJuM YTOJIOBHOTO TMpOIlECCa, a MMEHHO BO BpeMsl CyAeOHOro
pazouparenbcTBa. CieICTBEHHBIM JIEUCTBUEM OH SIBJISIETCS B CBSI3U C TEM, YTO IIEJIBIO
€ro MpOBEACHUS SBIAETCS T[OJy4eHHWE M MPOBEpPKA JOKA3aTEIbCTBEHHOU
uHpopmaruu. JlecTBuUs, COBEpIIAIOIIUECS MPU JOMPOCE, UMEIOT MHOTHE MPU3HAKU
cineAacTBus. Takum 00pa3oMm, XapaKTepUCTUKA ITAHHOTO JEHCTBHUS Kak CyneOHOro
YKa3bIBAET HA CTA/IMIO, 4 KaK CJIEJACTBEHHOTO — HAa XapaKTep JIEUCTBUM.

K Ttomy e, dopmar cyneOHOro mompoca OTJIMYAETCS CHernu(UIecKuMu
MPOILIEAYPHBIMU YCIIOBUSIMUA TIOJIydeHUSI W OOCTAaHOBKOM CYJIEeOHOIO CJEACTBHUS
(mokazaHusl 1at0TCsl TIIaCHO, OTKPBITO, B IPUCYTCTBUM CyAeOHOM aynutopun) [2].

C.K. IlurepueB u A.A. CrTenaHoB B 4YHUCIE OTJIMYHUTENbHBIX MPU3HAKOB
CyneOHOTO Jompoca yKa3bIBatoT: 1) myOauuHbIA XapakTep; 2) KpaTKOBPEMEHHOCTS;
3) OTAAIEHHOCTh MO BPEMEHU OT COOBITHSl MPECTYIUICHUs; 4) Cy)KeHHE CIeKTpa
TaKTHUKO-KPUMUHATUCTUYECKUX MPUEMOB, OOBIYHO MCIIOJIb3YEMbIX JAOMPAITHBAIOIIAM
JU1S1 TIOJTYYE€HUSI IOCTOBEPHBIX NTOKa3aHuu [3].

H.N. Tlopy6oB cyneOHBIN AONPOC OOBICHIET KakK CIEICTBEHHOE JCHCTBUE,
3aKIIOYaroleecs B TOJYYEHHMM CYAOM B COOTBETCTBUM C  IIpaBUJIaMH,
YCTaHOBJICHHBIMU MPOLIECCYaTbHBIM 3aKOHOM, OT JIONPAIMBAEMOr0 CBEACHHNA 00
U3BECTHBIX eMy (pakTax, UMEIOIINX 3HaYEHHUE JIJIsl MPABUIILHOTO pa3pelieHus aena [4].
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Jlonpoc B cCyzme CIyXKUT CpeACTBOM JoKasbiBaHus. lIpu paccmorpenun
YTOJIOBHOTO JIeNia B CyZle, MOJUIeKaT JOKa3bIBAHUIO OOCTOSITENLCTBA, IEPEUNCIICHHBIC
B 4.l cr.113 VIIK PK, nanpumep, coObITHE YroJOBHOIO MPaBOHAPYIICHUS;
BUHOBHOCTb NOJCYJMMOIO B COBEpPUIEHHWH YTOJOBHOIO IPaBOHAPYLICHUS,
00CTOSTENBCTBA, BIMSIOIIME HA CTEINEHb W OTBETCTBEHHOCTH JIMLA; XapakTep W
pasmep Bpeaa, IPUUUHEHHOTO YTOJIOBHBIM IPABOHAPYIICHUE U T.A. [S].

st cyneOHOTO MPOM3BOACTBA aKTyallbHAa CIIOCOOHOCTH JIOMPOCa BBICTYNATh
CPEICTBOM TPEACTABICHUA YK€ COOpPaHHBIX CTOPOHOM JIOKa3aTeIbCTB WU
CPEACTBOM KPUTHYECKOTO MCCIEAOBAHUSA JUYHBIX JOKA3aTENbCTB, MPEACTABICHHBIX
npyroit ctopoHoil. C MOMOIIBIO CYAEOHBIX JOMPOCOB CYyH YIOCTOBEpPSETCS B
JOCTOBEPHOCTH, NOJIHOTE IOKA3aHUM, HAJEKHOCTU MCTOYHUKA. M cyn, m CTOpOHBI
npuberaroT K JONpocy JUIsi BOCIOJIHEHUS OTCYTCTBYIOLIMX MEpPBOHAYaJIbHBIX
BEIIECTBEHHBIX JIOKA3aTEJIbCTB, IMPOBEPKHU, [OMOJHEHUS COJEp)KaHUs JHOOBIX
JIOKa3aTEIbCTB.

OT HCKYCHO MpOBEIECHHOIO JONpoca B XOJIE PACCMOTPEHMS [€lla, Ha
MAaKCUMaJIbHOM YpPOBHE 3aBUCUT BBIHECEHUE CYJIOM JIETUTUMHOTO, a TaKXKe
000CHOBaHHOTO PELICHUS.

Takum oOpa3zoMm, cyneOHbIi gompoc — 310 peryaupyemoe YIIK PK
CJIEICTBEHHOE JIEVCTBUE, KOTOPOE COCTOUT B MOJIYYEHUH CTOPOHAMU U CYJIOM IIyTEM
MTOCTAaHOBKH JOITYCTUMBIX BOIIPOCOB OT JOMPAIIMBAEMOI0 JHIa CBEACHUH O (pakTax u
00CTOSATENBCTBAX, UMEIOIINX OTHOILIEHUE K JIETY

Jloripoc B cyzie MMeeT oIpeeseHHble 0COOEHHOCTH, CBOMCTBEHHBIE JTOMPOCY
pPa3HbIX KaTeropuil aui (oACyIMMOro, MOTEpPHEeBUIEro, CBUAETEN U T.4.) B cr.cT.
367, 369, 370, 371, 374 VIIK PK, permameHTHpOBaH JIONPOC MO KaXKIOMY
KOHKPETHOMY JIUILY.

[Ipu cyneOHOM pacCMOTPEHUH YTOJOBHOTO Jieia MOTYT MPUHATHCS pa3InyHbIe
(dopMbI oMpoca Takhe Kak: MpsMOil, MepeKpecTHbIN, maxmaTHbid. Hanbonee n3 Hux
4acTO NMPUMEHSIEMBIE B CYyJI€ IEPBBIA U BTOPOM.

Cnenyer OTMETUTh, YTO B YTOJOBHO-TIpoleccyalbHOM Kojekce PK He
MPEAYCMOTPEHO pa3lielieHue CyAeOHOro J0mpoca Ha NpsIMOM M MEPEKPECTHBIN, TEM
He MeHee, ucxons u3 cMmbiciaa crated 367 u 370 VIIK PK, MOXHO TOBOpUTH C
ONPENEICHHOW JI0JIE YCIOBHOCTH O HAJU4YMM Yy HAC MPSAMOIO M IMEPEKPECTHOIO
nomnpocoB. Kparko paccMOTpUM yka3aHHbIE (POPMBI IOMIPOCOB.

[TpsimMoit gormpoc - 3TO MEePBHIN JOMPOC JIUIIA IO OOCTOSITEILCTBAM, KOTOPhIE HE
ObLTM emie MpeaMETOM TIOKa3aHWi JaHHOTO Juia B cyne. [Ipsmoit mompoc
IIPOBOJMTCS CTOPOHOM, NPEACTABISAIONIENM NOKa3aHUsA JAHHOIO JIMIA B KayeCTBE
J0KAa3aTeJIbCTBA CBOETO YTBEPKICHHUS B CYJIE.

[IepekpecTHpIi OONPOC — ATO JOMNPOC YYaCTHUKA ITpolecca CTOPOHOM,
IPOTHUBOIOJIOAKHON TOW, YTO MPOBOAMIIA MPAMOW JONPOC MO OOCTOATETHCTBAM,
KOTOpbIE ObUIH MPEAMETOM MPSAMOro JOMPOca JAHHOTO YYaCTHHKA Mpoliecca.

[Io MHEHHIO HEKOTOPBIX YYEHBIX, «IPSAMOU AONPOC MPEAINOIAracT IONpPOC
«CBOET0» CBUJIETEIIS, IEPEKPECTHBIN - CBUIETENS IPOTUBHOW CTOPOHBD [6].

[IpuBenem npumep. [Ipu cornacuu noacyauMoro AaTh MOKa3aHUS MEPBBIM €0
JOMPAIMBAIOT 3alIUTHUK U YYaCTHUKHU MPOIIECCA CO CTOPOHBI 3AILUTHI (3TO SBIIAETCA
OPSIMBIM JIOTIPOCOM), 3aT€M T'OCYAapCTBEHHbIH OOBHUHHUTENb W YYACTHUKH Ipoliecca
CO CTOPOHBI OOBUHEHUS (3TO MEPEKPECTHBIN JOMPOC).
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CrnenoBaTeNnbHO, MPSMBIM JOMPOCOM SIBIISIETCS JOMPOC TOJCYANMOTO WIIH
CBUJIETENS 3aIlUThl CTOPOHOW 3alUTHhI, a TMEPEKPECTHBIM JIOMPOCOM — JOMPOC
MOJICYIUMOTO WJIM CBUJIETENIS 3alIUThl CTOPOHOM 0OBHHEHMS. COOTBETCTBEHHO, MPH
JOTIPOCE MOTEPIICBIIETO W CBUJACTENS] OOBHHEHHUS MPSMBIM JIOMPOCOM SIBIISICTCS HX
JOTIPOC CTOPOHON OOBUHEHUS U TIEPEKPECTHBIM — CTOPOHOM 3aIIUTHI.

Takoi jke NPUHIUIT JIEUCTBYET B OTHOIIEHHWU JIOMPOCOB CIECIHAIUCTOB,
OKCIEPTOB, 3aKOHHBIX TIPEACTaBUTENICH M JPYrux YYaCTHUKOB IIpoliecca, B
3aBUCUMOCTH OT CTOPOHBI, KOTOPYIO OHH TPEICTaBIAIOT WM TI0 WHHUIIMATHBE,
KOTOPOU BBI3BAHBI.

TakuMm o0pazom, IMEpeKpPecTHOMY JOIPOCY BCerja IPEAIIECTBYET MPSIMOIA.
Jlumie mocne TmpSIMOTO  JIOTpPOca, MO MEPe BO3HUKHOBEHHSI BOIPOCOB Yy JPYTHX
CTOpPOH, HAUMHAETCA MEPEKPECTHBIN T0MPOC.

CrtouT 3aMeTUTh, YTO BO3MOXKHOCTH MPOU3BOJICTBA MEPEKPECTHOTO JOIPOCca B
CyeOHOM 3aceTaHWHM OTHOCHUTCS K YHCIY IUCKYCCHOHHBIX BOMPOCOB YTOJOBHO-
MPOIIECCYaTbHOTO  3aKOHOMATENbCTBA.  llepekpEécTHBIM  gompoc  opHUIIHATBHO
UCIIOJIb3YeTCS B aHTJIO-aMEPUKAHCKOW TMpaBoBOW cucteme. B mpaBoBoil cucreme
KazaxcTtana oH mnpumensercs auimb HeoduuanpbHo. [loaToMy oOTCyTCTBHE B
3aKoHOMaTenbcTBe  PecmmyOnmmkm — KazaxcTtan ~— siCHO  TPOMUCAaHHBIX — HOPM,
PETYJIUPYIOIIUX COCTSA3AaTENbHYIO MPOLEAYPY CYAEOHBIX JOMPOCOB, B TOM YHUCIE
MEPEKPECTHOTO JIONPOCa, TOABEPraeTCsI KPHUTHKE CO CTOPOHBI HAyYHBIX W
MPaKTUYECKUX PAOOTHUKOB. XOTs, 3HAYCHUE IEPEKPECTHOTO JO0Mpoca BECOMO,
MIOCKOJIbKY TIEPEKPECTHBIM JOMPOC SBISETCS OJHUM H3 HambOosee 3((PEKTHBHBIX
METOJOB  TPOBEPKM  TIOKA3aHWK  JOTPAIIMBAEMBIX JIMII W  CIHOCOOCTBYET
YCTaHOBJICHHIO (DaKTHUECKUX OOCTOATEIILCTB Jea.

B cBsi3u ¢ yem cuutaem, 4To B YTOJIOBHO-TIPOIIECCYaTbHOM Kojiekce PecryOmiku
Kazaxcran crmemyer 3akpenuTh MpOIEIypy MPOBEICHHUS IMEPEKPECTHOTO JOMpoca B
CyneOHOM 3acemaHuM Uil KadyeCTBEHHOTO IPOW3BOACTBA CYACOHOTO CIEACTBUS W,
COOTBETCTBEHHO, BIIOCJICJICTBUU CIPABEJIMBOTO BHIHECEHUS CYICOHOTO PEIICHUSI.

Jlureparypa

1. JnumoB A.A. CoBepuIeHCTBOBaHME HMHCTUTYTa JIONpoca IO YrOJIOBHO-
mpoliieccyaibHOMY 3akoHOAaTeNnbcTBY Kazaxcrana u Poccun/ 3akoH u mpaBo. —
2019. - https://cyberleninka.ru/article/n/sovershenstvovanie-instituta-doprosa-po-
ugolovno-protsessualnomu-zakonodatelstvu-kazahstana-i-rossii

2. KapabanoBa H.T. [lompoc kak cmoco0 WHCCIEIOBaHUS U MPEAOCTABICHUS

JI0OKa3aTeIbCTB T'OCY/IapCTBEHHBIM OOBHHHUTEIEM B CYJIeOHOM CIEACTBUH //

Becthuk Enenxoro rocynapcrsennoro ynusepcuteta. - Cepusi: «IIpaBoy». - 2005.

- Bem. 10. - C. 176-191.

[Turepuer C.K., CrenanoB A.A. TakTtuka nomnpoca B cyjae. - CII6., 1998. - 97c.

[Topy6os H.M. [lonmpoc B COBETCKOM YTOJOBHOM CYAONPOM3BOACTBE. - MUHCK,

1973. - 259 c.

5. VYromoHo-tipouieccyanbHbii kogekc PK ot 4 wmroms 2014 roma Ne 231-V. -
https://online.zakon.kz/document/?doc_id=31575852&p0s=2694;-38#p0s=2694;-38

6. KonoBamos C.M. J[lompoc B yroJoBHOM CYJIONPOMU3BOJACTBE: MPOOIEMbI
COOTHOIICHHS TPOIECCYaTbHBIX M TAKTUYECKHX acmlekToB: Monorpadwus. -
Pocros-na-/lony, 2008. - 161 c.

B w

77



IIyctoBur Mwinrra, crygentka 1 kypca
HaIlpaBJICHUS TOATOTOBKU «tOpucnpyaeHuus».
Hay4unblid pykoBOAUTEIB:

KaxkeeBa baxbiTkynb Canap3kaHOBHa,
CTapIlUii Mperno/iaBarenb Kageapsl npasa
Kocranaiickoro ¢punmmana ®I'bOY BO
«HensiOMHCKUM TOCYAAPCTBEHHBIA YHUBEPCUTET

KOPPYIIIUS KAK OHA U3 IJIABHBIX ITPOBJIEM JIIOBOT'O
TOCYJAPCTBA

3noynoTpebiieHne CIIyKEOHBIM TMOJI0KEHUEM, Jada B3sITKU, MOTYyUYCHUE B3SATKH,
37I0yNOTpeOIEHNE TOJTHOMOUYUAMH, KOMMEPUYECKUNA MOJAKYI MO0 MHOE HE3aKOHHOE
UCIOJIb30BaHUE (DU3UYECKUM JIUIIOM CBOETO JIOJDKHOCTHOTO TOJIOKEHHUSI BOIPEKU
3aKOHHBIM WHTEpecaMm 00I1ecTBa U rOCYIapCTBa B LIEJIAX MOJYyUYEHHUS BBITOJBI B BUJIC
J€HET, IEHHOCTEW, THOTO UMYIIIECTBA WM YCIYT UMYIIECTBEHHOTO XapaKTepa, NHbIX
UMYIIIECTBEHHBIX TMpaB isg ceOs Wik Ui TPEeTbUX JIMIl JIMOO HE3aKOHHOE
IIPEIOCTABICHUE TAKOM BBITOJIBI YKa3aHHOMY JIUILY APYTUMU (GU3HUECKUMU JIUIAMH,
a TAaK)K€ COBEPIICHUE BBINIE YKA3aHHBIX JIESIHUM OT MUMEHHM WM B HHTEpecax
IOpUJIMYECKOTO JIMIIA TaKOE€ OMNpeAeNieHHEe Koppynuuu npeactaBieHo B D3 «O
MIPOTUBOAEHUCTBUM KOppyuuu»|1].

KakoBa ke onacHoCTb 3Toro npectymienusa? Koppynuus cepbe3Ho 3aTpyaHsIET
HOpMajbHOE (YHKIIMOHUPOBAHUE BCEX OOIECTBEHHBIX MEXaHU3MOB, MPEMSATCTBYET
MPOBEICHUIO COLMAIbHBIX MpeoOpa3oBaHUl W MOJAEPHU3AIMU HALUMOHAIBHOU
DKOHOMMKHU, TOSIBISICTCS HEJOBEpUE HETaTUBHOE OTHOUIEHHWE TpaXKJaH K
roCyJapCTBEHHbIM  OpraHaMm, SBJISIETCS OAHOW M3  Yrpo3  HalMOHAJIbHOU
6e3onacHocth. [IpoTUBOACHCTBHE PTOMY SIBICHHUIO SIBISIETCS OJHO W3 HANpPaBIICHUN
rOCy1apCTBEHHOM IMOJIUTUKH, PA3BUTHE ITPABOBOM OCHOBBI, ITPABONPUMEHUTEIBHOU
NPAKTUKUA IPAaBOOXPAHUTEIBHBIX OPraHOB IO JIeJlaM CBSI3aHHBIX C KOPPYILHEN.
Ocoboe mecTo B naHHOW OOphOE 3aHMMAET MPOTUBOJICHCTBUE B3SITOUHUYECTBY Kak
KOPPYHIIMOHHOMY NPECTYILICHHUIO.

VYromoBHO-TIpaBOBas MOJUTHKA MO 0opbOe co B3sTouHmuecTBOM emie B 2011
rony B P® mnpereprena CylieCTBEHHbIE W3MEHEHMS, TaK OJHO M3 3HAYUMBbIX
HOBOBBEJICHUN SIBJISICTCS YCTaHOBJICHHE CaMOCTOATEIbHOMN yrOJIOBHOM
OTBETCTBEHHOCTH 3a IMOCPEIHUYECTBO BO B3siTouHnuyecTBe. OOnagas oOuieit
IPABOBOM MPUPOJAON C JAYEW U TOJIYYEHHEM B3ATKH, UMEsl NMPOU3BOIAHBIA OT HUX
XapakTep, MOCPEIHUYECTBO BO B3ATOYHMYECTBE, TEM HE MEHEe, 00pesio CBOMCTBA
CaMOCTOSITeNIbHOM  (DOPMBI  B3STOYHMUYECTBA, II€PECTABIICH  BIHUCHIBATHCA B
MPUBBIYHYIO (HOPMYITY COyYaCTHUs B MOJYYCHUHN WUJTU Ja4e B3SITKHU.

TeHngeHMsT TakoBa, 4YTO MOCPEIHUYECTBO BO B3SATOYHUYECTBE SIBISETCS
CaMOCTOSITEIIbHBIM CETMEHTOM KOPPYMIIMOHHOTO OW3HEcCa C XapaKTePHBIMU IS
JAHHOTO MPECTYIJICHUS MPU3HAKaMU OPTaHW30BaHHOCTH, CIIOCOOHOCTBIO MOIYUYEHHUS
BBIFO/Ibl BHE 3aBHCUMOCTH OT OKOHYATEJIbHOTO MPECTYMHOTO pe3yJibTara APYrux
YYaCTHUKOB B3SITOYHUYECTBA.
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C MoMeHTa BBEICHHS B JICHCTBHE YTOJIOBHO-TIPABOBOM HOPMBI 00
OTBETCTBEHHOCTH 34 IIOCPEJHUYECTBO BO B3ATOYHHYECTBE W MO CEH [ICHb
chopMHUpOBaHA aKTUBHAs MTPAKTHUKA €€ MPUMEHEHHUS.

Ecam ke roBOpUTh O BCEX KOPPYNUUOHHBIX NPECTYNMHBIX AESHUSIX, TO B
COOTBETCTBUM C JIAHHBIMU CTaTUCTHUKH, MpEACTaBIcHHOM Ha caiite MBJ[ P® 3a
sHBapb-utoyib 2022 roma B P® coepumieHo 24613 gen  KOppYHIIMOHHOM
HAIPaBJICHHOCTH, HO 3/1ECb HEOOXOJAUMO OTMETUTh, YTO MPECTYIUICHUH, CBSI3aHHBIX
CO B3ATOYHMYECTBOM 3aperucTpupoBaHo 13252 nena. Ecnm paccMOTpeTh TaHHYIO
CTAaTUCTUKY IO MPECTYIUICHUSAM, TO U3 HUX: MEJIKOE B3ITOUYHUYECTBO PACCIECAYETCA
4963 nena, Ha BTOPOM MecTe — ToiydeHue B3sSTKH (3946 nen), a jgadya B3ATKH
3aHuMaeT (axktuuecku TpeThe MecTo (3164 nema). Takxke HOCPEAHUYECTBO BO
B3TOYHUYECTBE, KOTOPOE SIBJSICTCS OTHOCUTEIHLHO HOBBIM COCTABOM MPECTYILICHHUS,
TO TI0 IaHHOU HOpMe BO30YkaeHo 1179 nen|2].

Ecnu paccmarpuBarh Bompoc 00 OTBETCTBEHHOCTHM 3a MPECTYIUICHUS
KOPPYIIIMOHHOW HAIMpaBJI€HHOCTH B TE€YEHHUE OTYETHOIO MEPHOJIA, TO 31E€Ch CTOUT
OTMETHUTh, YTO TIPUBJIICYCHO K OTBETCTBeHHOCTH 11574 wuenoBeka[2]. Hexkoe
CpaBHEHHME TMO3BOJISIET HaM CJenaTh BBIBOJ, YTO OpraHbl MPEIBAPUTEIIBHOTO
paccie0BaHusl 1OCTaTOYHO aKTUBHO PACCIIEIYIOT BbIIICYKa3aHHBIE MPECTYILJICHHUS.

OO0 5TOM CBUIECTENLCTBYIOT U 3aJICP>KaHUsI MTOJ03PEBAEMBIX U OOBUHSIEMBIX 10
KOPPYILIMOHHBIM JI€JIaM.

BripaboTanHasi MOJUTHKA M METOJbI PACCIICIOBAHUS MPABOOXPAHUTEIISIMHU
MOJIOKUTENIBHO CKa3aIMCh Ha 3(P(EKTUBHOCTH paCCiICIOBaHUs, TaK COTJIACHO BCE TOM
xe umHpopmanuu MBJI, ¢ packpblBaeMOCTbIO KOPPYNUMOHHBIX MPECTYIJIEHUH BCE
obctout Oosiee yeM mo3uTuBHO. [lo mMpencTaBIeHHON CTATUCTUKE MO KOPPYIIHMHU B
Poccun B 2022 romy packpeito 98% Bcex men, 4TO HEMHOrO BBIIIE, YEM B
npenpinymeM nepuoge. He packpeitbiMu  octanmch  Bcero  0,6%, dYro B
KOJIMYECTBEHHOM IIaHE cocTaBisgeT 473 nenal2].

Ho nmaxxe mpu [0CTaTOYHO MOJOKUTEIBHBIX PE3yJibTaTaX PacKpbIBAEMOCTH
IPABOMPUMEHHUTEINN CTATKUBAIOTCS C PAJIOM MTPOOJIEM, B TOM YUCIIE M U3-3a CIOXKHOM
0 CTPYKTypE€ U OIHCAHUIO CaMOM HOPMBI. 3HAYUTEIbHAs YacTh BOIPOCOB HE
oTpaxkeHa B HOBOM TmoctaHoBienun Ilnenyma BepxoBHoro Cyaa Poccunm «O
CylneOHOM MpaKkTHKE MO JelaM O B3ITOYHHUYECTBE M 00 HWHBIX KOPPYMIIMOHHBIX
npecTymieHusx». [Ipeamonaraercsi, 4YTO HEOOXOAMMO BHOCHUTH HEKOTOPHIC
W3MEHEHHUsI KaK B CAaMU HOPMBI O B3ITOYHUYECTBE, TaK U B IOCTAHOBJICHUE.

[logBonst wTOr, XOTeNoCch OBl CKa3aTh, UTO KOPPYMNIHUS  SIBISETCS
JNEeWCTBUTEIBLHO OJIHOM W3 TJIAaBHBIX MPOOJieM JII0O0r0 TOCyAapcTBa, K COXKAJEHUIO,
UCXOJISl U3 MPEJICTABICHHON CTATUCTUKH MPECTYIUVICHUS KOPPYNIITMOHHOTO XapaKTepa
C KaXIbIM TOJIOM YBEJIUYMUBAIOTCSI, YTO BBI3bIBAET JIOCTATOYHO OOJIBIIIKE TTPOOJIEMBI B
Pa3BUTUM FOCYIAPCTBA KaK C IKOHOMUYECKOM, TaK U C TIOJIMTUYECKONH CTOPOHBI.

Jlurepartypa
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Kocranaiickoro ¢punmmana ®I'bOY BO

«YensOUHCKUI TOCYJapCTBEHHBIN YHUBEPCUTET

O 3AKOHOJIATEJIbHOM PEI''TAMEHTAIIMA IPUHITAIIA
MNPE3YMIIIUU HEBUHOBHOCTHU

['eHe3uc yroioBHO-IIPOLIECCYATbHOTO 3aKOHOAATENbCTBA, 3a IOCIEIHUE AECATh
JIET XapaKTepUu3yeTcsi BHIOOPOM Kypca Ha MOBBIIIEHUE Y3PPEKTUBHOCTH 3aIUTHI IIPAB
4eJI0OBEKa, MOMABILEro B chepy YrojJOBHOM IOCTULMH, YIPOILIEHHE MPOIECCYalbHbIX
OpoLEeAyp MPH 10CYICOHOM paccie0BaHUU.

B kadectBe BakHEHIIEH 3agaud TOCYJIAapCTBO OIPEAEISIET TJIaBEHCTBO
OPUHIMUIIOB U HOpM KOHCTUTYLMH, B NEPBYIO O4YEpElb, B ACATEIBHOCTH OpPraHOB
rOoCy/1lapCTBEHHOM BIJIACTH U €€ JOJDKHOCTHBIX JIMIL, OOECIIeYeHHE NIpU 3TOM Kak
OpsIMOro AeicTBUs KOHCTUTYHH, TaK U pealu3alrio ee MOTEHIMala Yepe3 TEKyIee
3aKOHOJIaTEILCTBO B IIPABONPUMEHHUTEIBHYIO TPAKTHUKY.

OTHOCUTENBHO pa3BUTHS YTOJOBHOM MNOJWTHKM B KoHumenuum mnpaBoBOi
nmomtukd 10 2030 roma yka3zaHo, 4To 3¢ (EKTUBHAS YroJIOBHAs TMOJMTHKA
rocyaapcraa HEBO3MOYKHA 0e3 ONTUMAaJIbHOU MOJIeNN yTOJOBHOTO
cynonpousBoacTBa. [lpm 3TOM B KadecTBE TIJaBHOM LEIW JIs 3aKOHOJATEJs
MPEAOIPEALIIIIOCh HEOOXOAUMOCTh (POPMHUPOBAHUS  YTOJOBHO-IIPOLIECCYATBHOTO
3aKOHAa, OCHOBAHHOI'O HAa MPU3HAHUM KOHCTUTYIIMOHHBIX HOPM O IpaBax U cBOOOJaX
YeJIOBEKa M TPaXKJIaHWHA HEIMOCPEICTBEHHO JACUCTBYIOIIMMH, OIPEACISIOMIMMU
CMBICJI, COJIEp’)KaHWE M TPHUMEHEHHE 3aKOHOB M oOecredrBaeMbIMU IMPABOCYIUE,
TAK)K€  CTaBWJIach  3a7a4a O  PA3PAaHMYEHUHM  KOMIIETEHLUUH  MEXIY
IPaBOOXPAHUTEIHLHBIMU OpraHaMH, IPOKYPOPOM u cyaoM [1].

B nnane peanuszannu yka3aHHBIX BbllI€ MOJIOKeHUM KoHueniuu npaBoBou
MIOJINTUKK  NPUOPUTETHBIM  MNPEACTABISETCA TE3UC O MPSAMOM  JIEUCTBHIA
KOHCTUTYILIMOHHOTO  TMPUHIUIA TMPE3yMIIMM HEBUHOBHOCTH BO BCE  BHJIbI
JIOCYAEOHBIX MPOU3BOJCTB U €ro COONIOACHHUE, II€ PEIIaeTCsl BOMPOC MPU3HAHMS
JIM1a BUHOBHBIM B COBEPILIEHUH JTIO00TO BU/A IPABOHAPYILICHHUS.

B uactHoctn, B m. 1. 4. 3 cr. 77 Kouctutyuun PK 3akpernnen npuHIun
Npe3yMIIUU HEBUHOBHOCTH, B KOTOPOM 3aKPEIUIEHO MOJIOKEHUE O TOM, YTO JIUIIO
MOXXET OBITh MPU3HAHHO BUHOBHBIM B COBEPIICHUH MPECTYIUIEHHUS] TOJBKO IOCHE
BCTYIUICHHS B 3aKOHHYIO CHJTy OOBHHMTENIBHOTO MPUroBopa cyaa. Bmecre ¢ tem, 4. 4
JAaHHOW CTaTbH OTPAaHUYHMBAECT €ro MpsSMOE JEWCTBHE BO BCE BHUJ JOCYICOHBIX
MIPOU3BOJCTB, OOS3aHHOCTBIO €ro COOJIOACHHUS TOJBKO TPHU OCYIIECTBICHUH
MPaBOCYMsI BCEMU CYAbSIMH U CyAaMu Ha Tepputopun Pecniyoimku Kazaxcran [2].

Baxxno 0003Ha4nTh, TOT (HaKT, YTO B COACPKAHUHU NAHHOTO MPHUHIUIA PEYb
UJET O MPU3HAHUU JIUI]A BUHOBHBIM TOJBKO MO OOBHHUTEIHHOMY MPUTOBOPY CyZa,
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TOTJIa KaK, HAlpUMeEp, aIMUHUCTPATUBHBIN CyI BOOOIIE TOTOOHBIN CyACOHBIN aKT HE
BBIHOCUT, HO JIMIO, COBEPIIMBUIEE AJMHUHUCTPATUBHOE IPABOHAPYIICHUE TAKKE
NPU3HAETCS BUHOBHBIM. I3 monsg [OelcTBUS JaHHOTO TPUHIMIA  BBINAJIO
IIPOU3BOJICTBO MO JiejlaM 00 YTOJIOBHBIX MPOCTYINKAaX, XOTS YTOJOBHBIE MPOCTYIKH
TaK K€ OTHOCSITCSL K YTOJIOBHBIM MPABOHAPYILICHUSIM, KaK U MPECTYIUIEHUS U M0 HUM
CYJIbI TaKX€ BBIHOCST OOBUHUTEIbHBIE IPUTOBOPHI.

[logoGHasi pernaMeHTalMs MNPUHIUIA TPE3yMIIMU HEBUHOBHOCTH B
OCHOBHOM 3aKOH€ CTpaHbl, Ha Hall B3TJAJA, B 3HAYUTEIBHON CTENEHU
MpeonpeeisieT OOBUHUTENBHBIN YKJIOH MPU JOCYJACOHBIX MPOU3BOACTBAX, KaK IO
YTOJIOBHBIM, TaK U MO AejiaM 00 aJIMUHUCTPATUBHBIX MIPABOHAPYIICHUSX, T.K., YK€ 10
CyJa CTaBUTCS 33/1a4a O JI0Ka3bIBAHMU BUHOBHOCTH.

Bonpockl 0 Hamuuuu  OOBUHHUTENBHOIO  YKJIOHA TMpU  JAOCYAcOHOM
paccieIoBaHUM U HETAaTUBHOTO €ro BJIMSHUSA Ha OOECIEUEHHE COCTA3ATEILHOCTU B
POLIECCE PACCMATPUBAINCH MHOTMMU YY€HBIMH, B TOM uncie U JlaneBckum B.I1.

Hanpumep, OH muIeTr: «ciaeaoBaTeldb CO3[aH HAIIMM 3aKOHOJATENEM JJIs
OTBICKaHUSI MPECTYIJICHUA U MPECTYNHUKOB. [103TOMY rocnoJCTBYIONIUN XapakTep
€ro JAESATEIbHOCTH, MOJAJECPKUBAEMON MPOKYpaTypOr, OTIPABIISIIONICH TJIABHBIM
o0pa3oM OOBUHUTENbHBIC (PYHKIIUHU, CO3AACT U3 YMHOTO, SHEPTUYHOTO CIICIOBATEIIS
XOPOIIIETO CHIIIMKA, CKIOHHOTO K OOBMHEHUIO U YCMATPUBAIOIIETO B MPUBICYECHHOM
HE TOJILKO OOBEKT MCCIICIOBAHUS, HO ¥ BUHOBHOTO» [3, ¢.15]. AHanu3upys JaHHYIO
MBICTIb TIPUXOJIUINIL K BBIBOJY, O TOM 4YTO HaJIUUM€ OOBUHUTEIBHBIX (PYHKIUU Y
MPOKypopa M cjeAoBaTelsl MpU JI0CYyACOHOM MPOU3BOJICTBE MPEAONPEACISIIOT UX
NEeATEIbHOCTh U KaK CJICICTBUE OOBUHUTEIIbHBIM YKIIOH OOECIICUEH.

Hepume FO.B. akueHTupoBaql BHMMAaHW€ Ha TO, 4YTO DJIEMEHTHI
COCTS3aTEIbHOCTA XOTA W TMPOHHUKAOT B MPEABAPUTEIBHOE MPOU3BOJCTBO IO
YTOJIOBHBIM JI€JlaM, HO B TIOJIHOM Mepe TOBOPUTH O PAaBHOINPABUHU CTOPOH OOBUHEHUS
M 3alUThl HAa JOCYJEOHBIX CTaAUSIX POCCHUICKOrO YroJOBHOTO TMpoIlecca He
npuxoaurcs. OH CKIOHSIETCS K MBICIH, YTO OAHOM W3 MNPUYMH 3TOTO SIBIISETCS
0€3yCIIOBHOE COXpaHEHHE AaJIMUHUCTPATUBHOM BIAcCTH B (GoOpMe MPOKYPOPCKOTrO
HAJ30pa, KOTOPOE MMEET CYIIECTBEHHOE BIIMSHUE HAa XOJ U PE3YyJbTaThbl
peIBapUTEIILHOTO pacciaenoBanus [4].

[IpyHUMO TIPE3yMIIIMM HEBMHOBHOCTH B HACTOAIIECH PENAKIUH B CTPYKTYpE
Koncturynmuu PecnyOmmku Kazaxcran, Ha Ham B3I, CO3AaeT OJaronpusiTHHIC
NPEANOCHUIKH JIJIsl Pa3JIMYHOTO TOJIKOBAHUS MPOLEIYPhl TPU3HAHUS JIMIIA BUHOBHBIM
B IPOLIECCYATIbHOU JEATEIIBHOCTH, YTO SIBJISICTCSI OCHOBHOM IIPUYMHOW HApYyLICHUU
npaB 4YEJOBEK, B  OTHOIICHHMH KOTOPOTO  OCYIIECTBIISIETCA  J0CyJe0HOe
paccieI0BaHue.

Cornacno, paeuctByromero YIIK PK pokaspiBaHme BHUHOBHOCTH BXOIUT
HETIOCPEICTBEHHO B MPEAMET JOKA3bIBaHUS OPTraHOB YTOJIOBHOIO IPECIICIOBAHUS
(ct. 113 VIIK PK), xots, Ka3ajaoch Obl, IpH3HAHUE JIMIIA BHHOBHBIM SIBIISCTCS
HCKJIIOYUTEIbHOM KOMIIETEHIIMEW CyJa B COOTBETCTBUE C KOHCTUTYLHOHHBIM
MIPUHIIAIIOM TTPE3yMITIIHA He BUHOBHOCTH [5]. OHaKO CyIIECTBYIOMAsS KOHCTPYKIIHSI
JAHHOTO TIPHWHIMIA W €ro TPaKTOBKa, mpeaycMmorpeHHas B m. 1. 4. 3. cT. 77
Koncturynuu Pecniyoinku Kazaxcran 3ToMmy He criocOOCTBYET.
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JlanHble CpeacTB MaccoBOW HWHGPOPMAIMM W TPAKTUKA TIOKA3BIBAIOT, YTO
NOBITKA TPUMEHSIOTCS B MPOLECCE JTONPOC IMOA03PEBAEMOr0 WM CBUIECTENS,
UMEIOIIIETO MPaBO Ha 3allUTy, T.K., B MPOIECCE JOMPOca UMEET MECTO BhIOMBaHHE
CHYXHBIX» MMOKa3aHUU. ITO 00CTOATENHCTBO, HA HAI B3I, OOBSCHAETCA TEM, UTO
nepen cnenosatensmu U no3HaBatessiMu B YIIK PK B crathe 113 mocraBiena 3agaya
YCTAaHOBUTh M JI0Ka3aTh BHHOBHOCThH JIMIIA, I10JJO3PEBAEMOTO B COBEPUICHUU
YTOJIOBHOTO MPAaBOHAPYILLIEHHUS.

Takum 00pa3om, UCXOJd U3 U3JIOKEHHOTO BBIIIE, BO3MOXKHO II€JIECO00Pa3HO
ONPEAECINTh JAaHHBIM MPUHIWI B KAaYECTBE CAMOCTOATEIBHOM HOPMBI BO BTOPOU
pazmen OCHOBHOTO 3aKOHA, TJIe pedyb UAeT 00 oxpaHe (yHIAMEHTAIBHBIX MpaB U
CBOOOJ 4YelIOBEKa W TPaXJaHWHA, B PEAAKIUU, TJAC CJIOBO «IIPECTYILJICHUE
ciefoBajio Obl  3aMEHUTh HAa  CIOBO  «IPAaBOHAPYIIEHWE», TOCIE  CJOB
«OOBUHUTEIHLHOTO MPUTOBOPA» TI00ABUTH CIIOBA KMHOTO CYJIEOHOTO aKTay.

B HOBOI1 pepakiiiy, B yacTu 2 JaHHOW HOPMBI, Ha HAIl B3TJISA, CIE0BAIO Obl
IpPEeIyCMOTPETh MPAMOE YKa3aHWE Ha TO, 4YTO Kakoe-JIMOO TpeBapUTEIHLHOE
peabsBICHUE OOBUHEHUS /IO HAMPABIICHHUS Jieja B CY/Jl HE JOMYCTUMO.

[lepedopmaTtupoBanue KOHCTUTYIIMOHHOTO TPHUHIMIA MPE3YMIIUA HE
BUHOBHOCTH BbIIIIE O003HAYEHHBIM 00pa3OM MOCTYXKUJIO Obl OCHOBaHUEM JIIs
nepecMoTpa MHCTUTYTa JOCYIECOHOT0 OOBMHEHUS HE TOJILKO B YrOJOBHOM, HO W B
aIMUHHUCTPATUBHOM TIPOILIECCE PACCMOTPEHUH M TMPUHITUU MPOLIECCYATBHOTO
pelieHus no aeaaM 00 aIMUHUCTPATUBHBIX MPABOHAPYIICHUSX.

K coxanenuto, Ha JaHHOE BpeMsI NPUXOIUTCS KOHCTaTUPOBaTh, UYTO B
JNEUCTBYIOIIEM  AJIMMHUCTPATUBHOM  NPOLEIYPHO-IIPOLECCYAaTbHOM  KOJAEKCE
PecnyOnmuku KaszaxcTtaH TOpUHIMN TNPE3yMMOIMM HEBUHOBHOCTHM BOOOINE HE
npexycMoTpeH.[6]. TTomokeHust TaHHOTO KOJIeKCa MO3BOJIIOT JOJKHOCTHBIM JIMIIAM
aIMUHUCTPATUBHOTO OpraHa BMECTO CYJIbM BBIHOCUTH COOTBETCTBYIOIIME aKThl O
HAJIO)KCHUU B3BICKAHWS HA JHI, [0 WX MHEHUIO, BUHOBHBIM B COBEPIICHUU
IPaBOHAPYIICHUSI.

Braeapenne mudpoBbIX TEXHOJIOTHH HE JOJDKHO OBITH NMPUYMHON OTKaza OT
INPUHIUIA IPE3YMIIMM HEBUHOBHOCTH B aJIMUHUCTPATUBHOM IPOLECCE, TTOCKOIBKY,
M0 HameMy YyOEXIEeHHI0, TpaBO OBITh TPU3HAHHBIM HEBUHOBHBIM JTOJDKHO
OTHOCUTHCA K KaTeropuu (yHIaMEHTaJIbHBIX MpaB dYEIOBEKa, 3alluTa KOTOPBIX
nokHbI ObITh oOecrieueHa Konctutynuenr PecnyOnmku Kazaxctan Bo Bcex BHIax
IIPOU3BO/ICTB TJI€ TOJIBKO BUHOBHOE JIUIIO MOKET OBITh MOJIBEP>KEHO K K KAKOMY JIN00
BUJly HaKa3aHUS U UHBIM ME€paM OTBETCTBEHHOCTH.

Jlureparypa

1. OO0 yrBepxnenun Konuenumu npaBoBoi nonutuku PecnyOmmku Kazaxcran no
2030 roga Yka3s Ilpesunenra Pecniyonuku Kazaxctan ot 15 okts6ps 2021 rona
Ne 674.

2. Koncturymuss PecnyOnuku Kazaxcran (mpuHsiTa Ha  pecrnyOJUKaHCKOM
pedepenayme 30 aBrycta 1995 roma) (C M3MEHEHHSIMU W JIOTIOJIHEHHUSIMHU TIO
cocrosauio Ha 23.03.2019 r1.) // https://online.zakon.kz/document/?doc _id
=1005029#sub_id=0 (/laTa oOpamienus 25.03.2022).
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3. ManeBckuit B.Il. Hame mnpenBaputensHoe CIEACTBHE: €ro HEIOCTATKH H
pedopma. — K.: Cemenko Cepreit, 2003 — 142 c.

4. Haswmpimes P.A. Craner nu YIIK P® «KoncTuTynueit ajis opraHoB yrojioBHOM
toctuiuu? [/ FOxkHO-Ypansckuii opuaudeckuii BecTHHK. - 2003. - Ne 6
(32)//https://online.zakon.kz/Document/?doc_1d=37264363&p0s=6;-116#p0s=6;-
116 (Jlata obopamenus 15.03.2022).

5. VYronoBHo-mponieccyanbHbiil Kogekc PecnyOnuku Kazaxcran ot 4 urona 2014
roma Ne 231-V (¢ u3MEHEHUSIMH W JOTOJHECHHSAMU 110 coctossauio Ha 02.03.2022
r.) /I https://online.zakon.kz/document/?doc_id=31575852#sub_id=0 (/lata
obpamenus 15.03.2022).

6. AJIMUHUCTPATHBHBIA  MPOILETYPHO-TIPOLIECCYANbHBIM  KOACKC  PecmyOmuku
Kazaxcran: Kogekc Pecnyonuku Kazaxcrtan: (¢ MU3BMEHEHHUSIMU U JIOTIOJTHEHUSIMU
o cocrostauto Ha 04.09.2022 1.)

CapcenbaeBa Apyxan AiiiapoBHa, CTyJIeHTKa 4 Kypca

HaIlpaBJIEHUS TOATOTOBKUA «MexXayHapOIHOE IPaBo»,

Hayunsiit pykoBoautens: bateipoexoBa [{unana CepukoBHa, cTapiinii
nmpenoaBaTesb Kapeapbl TEOPUU TOCyapcTBa U MpaBa

HAO «KocTanalickuii perHOHaIbHBIN yHUBEPCUTETA UM. A. BaliTypchiHOBa»

MEKAYHAPOIHO-IIPABOBOE PET'YJIMPOBAHHUE
HMHBECTHUIIUOHHOMU AEATEJIBHOCTH B PK

B nacrosimee Bpems PecnyOnuka Kaszaxcran sBisercs TrocyAaapCcTBOM,
KOTOPO€ NPUHHUMAET UHBECTULHMM C LEIbI0 Pa3BUTUS BHYTPEHHEHW JKOHOMMKH, B
TOM 4YHUCJE€ TMOJy4YeHHUs 3aiMOB (KpEIUTOB), MOJY4YEHHUS MPEAMETOB JIM3UHTa
IOPUINYECKUMU JMllaMi. MecTHbIe, peruoHandbHble W pecmyOnukanckue CMU
nyOJUKYIOT MHOXKECTBO HH(OpPMAUMU O HWHBECTULMOHHBIX B3aUMOJICHCTBUSAX
MeXay cyObeKTaMu OHM3HEca Halllero rocy1apcTBa U rocyAapCTBaMHU -UHBECTOPAMH.
3auMCTBYSl ONBIT APYrUX rocynapctB, KazaxcraH miaBHO MEPEXOAUT B MOJUTHKY
MHBECTHIIMA B CTPaHy B3aMEH Ha YCKOPEHHOE IIOJy4YeHHE TPaKIAHCTBA,
npuemiieMble yclioBus N mpeObiBanusa B Kaszaxcrane u apyrue meronbl. [laHHbie
(dakTopbl OYIyT paCCMOTPEHBI HACTOAILIEH paboTe.

Hayano ¢opMupoBaHHio BHEIIHEIKOHOMHUYECKOIO 3aKOHOAATEIbCTBA B
Kazaxcrane nomoxuin Tpu B3aUMOCBSI3aHHBIX 3aKOHA, MPUHATHIE B KOHIIE 1990 1.:
OO OCHOBHBIX MPUHITUIIAX BHEITHEIKOHOMHUYECKOU JiesiTebHOCTH Ka3zaxcrana ot 15
nekaops 1990 r. (yrpatun cuiny); O6 HHOCTpaHHBIX MHBECTULIMAX B Kazaxcrane oT7
nekabps 1990 r. (yrparun cuiy); O CBOOOJHBIX DKOHOMHYECKMX 30HaX B
Kazaxcrane (30 Hos16ps 1990 r.) (yrpaTun cumiy).

WuBecTopy mpenocTaBiseTcsa TMojdHAs H 0Oe3ycloBHAs 3alluTa MpaB U
MHTEpecOB, Koropas obecneunBaetcs Koncrurynueit PecyOonuku — Kaszaxcraw,
MPEANPUHUMATEIIBCKUM KOJEKCOM M WHBIMH HOPMATUBHBIMHU IPABOBBIMU aKTaMU
PecnnyOnukn Kaszaxcran. Tak, Hame TrocyiapcTBO JaeT BO3MOXKHOCTH IS
MHOCTPaHHBIX MHBECTOPOB OBITh 3aIUIICHHBIMHI Ha YpOBHE 3aKoHa. MHBecTOp nmeer
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MpaBO Ha BO3MENIICHUE Bpeaa, NPUUYMHEHHOTO €My B pe3yJbTare W3IaHUs
rocyJapCTBEHHbIMH OpPraHAMH aKTOB, HE COOTBETCTBYIOLIMX 3akoHaM PecmyOnuku
Kazaxcran, a Takke HE3aKOHHBIX JEUCTBHUM (0€31eMCTBUS) NOJKHOCTHBIX JIUI] ATHX
OpraHoB, B COOTBETCTBUU C TPAXKIAHCKUM 3aKOHOJATENbCTBOM PecmyOnuku
Kazaxcran. PecnyOnuka Kazaxcran rapantupyeT cTaOMIBHOCTh YCIIOBUI JIOTOBOPOB,
3aKIIOYEHHBIX MEXKJy WHBECTOpPAaMH W TOCYJAapCTBEHHBIMH opraHamu PecnyOmnuku
Kazaxcran, 32 UCKIIFOUEHUEM CIIy4aeB, KOTJa U3MEHEHUS B JIOTOBOPHI BHOCSTCA IO
COTJIAIIEHUIO CTOPOH.

OpHako rapaHTUM MOTYT OBITh U HE PACIPOCTPAHEHBI HA HEKOTOPBIE CIIyYau,
MPEyCMOTPEHHBIE MPEINPUHUMATETLCKIUM KOJIEKCOM.

EcTh oHa MO3UTHBHAS OT MHBECTOPOB K FOCYIAPCTBY, HO OTpPHULIATENIbHAS OT
rocyJapcTBa UHBECTOpaM, To, yTo Ka3axcTaH no 3akOHy MOKET HAlIMOHAJIM3UPOBATH
NPEANPUSATHS, TIPU YIUIATE B MOJHOM 00bEME YOBITKOB, MPUUYMHEHHBIX UHBECTOPaM B
pe3yJbTare W3JaHHus 3aKOHOAATENbHBIX AaKTOB O HanvoHanu3auun. Ho 3xeck
00s3aTEBHO TOHKHO COOIOAATHCS YCIOBHS, YTO JTAHHBIN MPOIIECC OCYIIECTBISETCS
UCKIIFOUUTEIBHO JJII TOCYTApCTBEHHBIX HYXK [2].

Pa3bepem B uem mosib3a 3apyOEKHBIX WHBECTHUIIMHA B Hallle TOCYAapCTBO.
OnuuM 13 HauOOJBIIMX BJIOKEHUH B HYKOHOMHUKY, IMOMHUMO JICHET, SBISETCSA
co3faHue pabounx MecT. Tak, Ha CErOJHAIIHUMA JIeHb, Onarojmaps 761 mpoekrty
uHBECTOpPOB U3 6osiee 30 cTpaH Mupa Ha O0IIyI0 cyMMy Topsiaka 24,14 TpiH TeHre
W mpeamnoyiaracTcss cos3manue cBbime 108 Thicsy pabounx Mect [3]. Hammm
CIICIIMATIUCThI, paboTass B HMHOCTPAHHBIX KOMIIAHUSAX, C HOBOM METOHOJIOTHEH,
00y4aroTcst HOBBIM (hopMaM pabOThl — 00Jiee TEXHOJIOTUYHBIM, TUPPOBU30BAHHBIM.
BTopoii npruunHON SBISETCSA TO, YTO 3TO BIMSAET HA PA3BUTHE B3AMMOOTHOLIEHUN C
IPYTUMHU  TOCYJAapCTBaMM,  YKPEIUISIIOTCS ~ JIPYKECTBEHHbIE  OTHOIICHUS,
BBICTPAaUBAETCS BEKTOP JajbHEWIIEed COBMECTHOW pabOThl, OCHOBAHHOW Ha
JIBYCTOPOHHEM Ppa3BUTHH, COTJACUU W OIOJDKETHOW B3aWMOBBITOJBI. TpeThs
IPUYMHA — 3TO BO3MOXKHOCTh Ka3zaxcraHa pa3BUBaTh HOPUIUYECKYIO TOJIUTUKY Ha
0oJiee BBICOKHI YPOBEHB, YEM TOCcyAapcTBEeHHbIN ypoBeHb. K mpumepy, Cyn MOIIA
U MexnyHapoaHbI apOUTPaKHBIM LIEHTP B COBOKYITHOCTH paccMoTpenu Ooiee 1
200 cnopoB. COOTBETCTBEHHO, IOPUCTBI, aJABOKAaThl, CyAbHM M MPEANPUHUMATEIN
M3y4yalOT W HAYMHAIOT T[IOHMMAaTh OW3HEC W UCIOJb30BaHUE TIpaBa Oojee
MaciTabHo.

[IpuunH, KOTOPBIE MOXKHO HA3BaTh «IOJE3HBIMU» MHOXKECTBO, HO U HE CTOUT
3a0bIBaTh O OTpPUIATEIBHBIX CTOpOHAX JaHHOro ¢eHomeHa. Curyauus Ha
MEXJIYHApOJIHONW apeHe KaXIblil JeHb MEHSIETCS W CTpaHaM, B KOTOPBIX €CTh
WHBECTUIIMU W3 JAPYTUX CTPaH MOTYT YaCTEHBKO MOMNaAaTh IOJI SKOHOMHUYECKHE
CaHKIIUH, YTO CUJIbHO CKa3bIBAETCS HAa HECTAOMJIBHOCTH OI0OJKETa TAKUX KOMITAaHUH.
Ho, momMumo 3TOro, KOHKYpPEHTOCIIOCOOHOCTh MAJIOTO M CpelHero Ou3Heca B
Kazaxcrane mokeT majgaTh u3-3a 3TOro. Tak Kak Ka3axCTaHIbl padOTalOT Ha
MHOCTPAHLEB, OHU IIOJY4YarT TOJIBKO CBOK 3apruiaTy. A OCHOBHOM J0XOA
KOMIIAaHUU HUJIET B Ka3HY Apyrou cTpanbl. M dakTtudecku, ecinu B Teopun Kazaxcran
OyIleT BBIHYXJIEH TTOJIb30BATHCSI TOJIBKO CBOMM IPOJOBOJILCTBUEM, OyneT OObInas
HEXBAaTKa ChIPbS U MPOJYKTOB. DTO MOPOKIAAET OOJBIIYI0 MPOOJIEMY TOr0, 4TO
Kazaxcran He ucnonb3yet cBou pecypcebl Ha 100% u ctaBUT ce0st MO PUCKH.
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Takum oOpazom mosiaraeM, 4YTO HMHBECTHUIMM B HAlld KPYIHBIE
IPOMBIIIJIEHHBIE O0OBEKTHI — ATO XOPOIIO, TaK KaK MBI MOJYYUJIA HE3aBUCUMOCTH B
OTHOCHUTEJILHO HEJIaBHEM BpEeMEHHU (B CPAaBHEHUH C pPa3BUTHIMU CTpaHamu). Bmecte
C TeM, XOTeJIOCh Obl, YTOOBI Ka3aXCTaHI[bl, KaK MaTPUOTHI CBOEH CTpaHbI U3BJICKAIU
U3 3TOTO MaKCHUMAaJbHYIO BBITOJly, OOydYaluCh y HHOCTPAHLEB U B OyIyliem
pa3BUBAJIM OW3HEC C HAIIUM CBhIPbEM, HW3TOTABJIMBAIN MPOAYKTHI JJIsI HAIIEro
HapoJla U JIEHbI'M MPOXOJWJIM B JCHEKHOM 00OpOTE HAIIero rocyjapcra. ITo
OyJeT OJJHUM U3 BaXKHBIX TOJYKOB B Pa3BUTUU SKOHOMHUKHU CTPAHBI.

JIutepartypa

1. 3akon PK ot 27 nekabps 1994 r. Ne 266 OO0 MHOCTpaHHBIX HHBECTHUITUSIX
(BHECEHBI U3MEHEHHS M JIOMOJHEHUS B COOTBETCTBHH ¢ YKa3oMm IIpesunenta PK
oT 05.10.95 r. Ne 2488; B coorBeTrcTBuM ¢ 3akoHaMu PK ot 15.07.96 r. Ne 30-1;
ot 11.07.97 r. Ne 154-1; o1 16.07.97 . Ne 165-1; o1 22.04.98 1. Ne 221-1).

2. Komekc PecnyOnukm Kazaxcran ot 29 oxkta6ps 2015 roma Ne 375-V
«IIpennpunumarensckuil kogexke Pecnyonuku Kazaxcran» (¢ u3MEHEHUSAMH U
JOTIOJIHEHUSIMU IO cocTosiHUIo Ha 12.09.2022 r.).

3. Odwummansubii uHGopmanuonusii pecypc Ilpembep-Munuctpa PecnyOnuku
Kazaxcran // https://www.primeminister.kz/ru/news/v-kazahstane-opublikovan-
pul-realizuemyh-investicionnyh-proektov-otechestvennyh-i-zarubezhnyh-
investorov-835747.

Cropyk Ilonuna BiiannmupoBHa, CTyIeHTKa 2 Kypca
HarpasjeHus: noaArotoBku «fOpucnpyaeHus»
Hayunsiit pykoBoautens: CumonoBa Onus MBanoBHa,
KaH[. IOpUJl. HayK, JOLUEHT Kadeaphl npasa
Kocranaiickoro ¢pumana ®I'bOY BO «Yenl'V»

CTAJIKHUHT KAK HOBBIN BAJI ICUXOJOTMYECKOI'O HACWJIHSL:
BOITPOCHI OHEHKMU ITPU3HAKOB U OITPEAEJIEHUSA ITAPAMETPOB
OTBETCTBEHHOCTH

B nocnegnue ronael npoGsiema HacWiIMs HaJl JIMYHOCTBIO cTaja MpUoOpeTaTh
Bce Oospmme MmacmTaObl. MccienoBaTeneil B HACTOsIIEE BpeMs HHTEPECYIOT HE
TOJIbKO HauOoJiee WHTEHCHUBHBbIE (DOPMBI HACUJIMS, CBSI3aHHBIE C NPUYUHEHUEM
NOTEPHEBIIEMY SIBHOTO BpE€Ia, KOTOPBIM MOXHO OLEHHUTh MO TSHKECTH WIM, IO
KpaiiHel mMepe, MOYyBCTBOBATh €ro 0oJiee WM MeHee BecoMblil xapakrep. [Ipu sTom
CIEAYET OTMETHUTh, UTO B PEATIbHOW JEHCTBUTEILHOCTH MBI BCE YaIlE CTAIKMBAEMCS C
MOSIBJICHHEM BCE HOBBIX (POPM HEKEJIaTeNbHOTO BO3AEWUCTBUA Ha udenoBeka. OHHU
OPUBOIAT K AUCKOM(OPTY, MEPEKUBAHUSAM, 4, HEPEIKO, U K BEChbMa TPAarMuecKuM
nocuencTBusiM.  Takum — 00pa3oM, B  COBPEMEHHBIX  YCIOBHUSAX  CIIOXKHIIACH
JBOMCTBEHHAs CHUTYyallUsl: C OJHOW CTOPOHBI, Pa3IUYHBIX (OPM BO3IEHUCTBUS Ha
YyesloBEeKa CTAaHOBUTCS BCE OOJIbIIE; a, C APYTOil CTOPOHBI, JIIOJU B MOCJIEIHEE BpEeMs
CTaJIi TOopa3no 0oJjiee YyBCTBUTEIBHBIMHU K JIOOBIM HapylleHUsM ux mpas. Eciu B
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JTAHHOM CJIy4ae WCIOJIb30BaTh YCIOBHBIA TEPMUH «TOJEPAHTHOCTh K HACUIIUIO», TO
MOKHO KOHCTaTHPOBATh, YTO COBPEMEHHBIH YEJIOBEK CTall MEHEE TOJICPAHTHBIM K
HACHJIMIO, YaIlle CTABUT BOIIPOC O CBOMX ITpaBaxX M UX 3aIUTE.

YTOJOBHBIN 3aKOH HE MOXXET «YCIIEBaTh» 32 BCEMH W3MEHECHHUSMH, KOTOPBIC
IIPOUCXOST B OOIIECTBEHHBIX OTHOIICHUSAX W MOBCEIHEBHOW XW3HU rpakaad. Kak
MpaBUJIO, HIMEET MECTO pearnpoBanue Post factum, To ecteb yxe mocie Toro, Kormaa Te
WJIA WHBIC HETAaTHBHBIC SBJICHUS CTAJIM OYEBUIHBIMU C TOYKU 3PCHUS MX peaTbHON
omacHOCTH s obOmiectBa. OmHUM U3  SPKAX TMPUMEPOB TOMY  SIBIISIETCS
MpPOM30IIe/IIee B MOCIEAHUE TOJIbl M3MEHEHHE YTOJOBHOTO 3aKOHOJATENbCTBA B
CBSI3U C PacIpOCTpaHEHUEM B ceT VIHTepHET Tak Ha3bIBAEMBIX «UTP cMepTH». Torma
B pe3yibTaTe JACUCTBUN 3IIOYMBITUICHHHUKOB CIYYWINCh CIIy4aul CYHIHIOB H
MOMBITOK CYUIIUAA CO CTOPOHBI TMOJPOCTKOB. [OCymapcTBO HE MOIJIO HE
OoTpearupoBath Ha JaHHBbIC cuTyaruu. COOTBETCTBEHHO, TOCIEOBaNa PEAKIUs B
BUJTy Y’)KECTOUYEHUSI OTBETCTBEHHOCTH 3a JOBEJCHHUE JO CaMOYOUNCTBA U BKIIIOUCHUS
HOBBIX COCTaBOB IMPECTYIUICHUH, OTPAKAIOIMUX CHEHU(UKYy COOTBETCTBYIOIIEH
ESITeIbHOCTH. |

B uenom, ciemyeT oTMETUTbh, YTO MpoOJIeMa HACUIIUS B YTOJIOBHOM IpaBe K
HACTOSIIIIEMY BpeMEHU TpeOyeT MOCTOSHHOTO BHHUMAaHUS U JIOMOJHHUTEIbHBIX
uccienoBanuii. TepMUH «HacuiaMe» BOOOIIE HE pacHIMPpPOBHIBACTCS B CaMOM
YrOJIOBHOM 3aKOHE, a TOJIbKO JIMIIb YIOMHMHAIOTCS €ro YacTHBhIE MPOSBICHUS
(Hanpumep, BUABI TSHKECTH Bpela 3J0POBBIO, Pa3IUYHBIC BUILI yrpo3 W T.A.). [lpn
9TOM TPAJAWIIMOHHO HACWJIME JENAT Ha JIBE OCHOBHBIC (OPMBI — (PU3HUECKOE H
MICUXUYEeCKOoe Hacwime. [lcuxudeckoe Hacwide, MO TMPU3HAHUIO OOJBITHHCTBA
YYEHBIX, OTHOCHUTCS 710 HACTOSIIIETO BPEMEHU K HaMMeHee M3ydeHHBIM Gopmam. Uto
KacaeTcsl TPaBOOXPAHUTEIIBHONW JEATeTbHOCTH, TO TEPUOANMYECCKH BO3HUKAIOT
MPETCH3UNA K COTPYAHUKAM TOJUIIMU OTHOCHTEIBHO TOTO, YTO OHU HEIOCTATOYHO
pearupyroT Ha 3asBJICHHs TpakJaH O MOCTYMHAalomUX B MX ajpec yrposax. Jlannas
JTUCTIPOTIOPIHST  JIETKO O0OBACHMMA: (DU3UYECKUN Bped OCS3aeM, MOXKET OBITh
MOJIBEPTHYT BU3yaJIbHOMY BOCIPHUSATHIO U MEIUIIMHCKOMY HCClieoBaHui0. Jlaxke
o0Oou, ABJISIONINECS HAUMEHBIINM IO TSHKECTH BUAOM (DU3MYECKOTO HACUIIUS, KaK
MpaBUJIO, OCTABJISIOT CHHSKWA, CCAJAWHBI, I[APalMHBl H JPyrUe CpeaCcTBa
BU3YyaIu3aluy. B OTHOIIEHNHN TICUXUYECKOTO HACUJIIMS BCE TOPa3/io CIOXKHEe, TaK Kak
OHO CBSI3aHO C BHYTPEHHUMU MEPEKUBAHUSIMHU, TPEBOTAMH U CTPaXaMH KEPTBHI.

[Ipy 5TOM TEpMHUH «IICHUXWYCCKOE HACHUJIME» B HACTOSIIEE BpEeMs YyKe HE
OXBAaTBIBAET BCETO CIIEKTPa HETATHBHOTO HE(PU3NYECKOTO BO3JICHCTBHS Ha YEIIOBEKA.
Tak, B 4aCTHOCTH, yrpo3a OpYXKHEM, NMPUIMHECHUEM KaKOTO-TM00 Bpela OJIM3KHM,
IIAHTK PacIpOCTpaHEHUEM KaKUX-JIMOO CBEACHHWH, KOTOpBIC JKEpPTBA IKEIaeT
COXPaHHUTh B CEKpeTe, - BCE ATO, OE3yCIOBHO, TCHXWYeckoe Hacwuime. Kaxmawrii
YEIIOBEK HEM30S)KHO OY/IET MCIBITHIBATh HETATHBHBIC SMOIIMHU CTpaxa, IMepeKUBaHUs
B MOJ00OHBIX curyarusax. OgHaKo B IMOCJIEIHHUE TOJAbl BCE Yallle BO3HUKAIOT TaKHE

! «O BHeceHmMH u3MeHeHMH B YTONIOBHbII KogeKe PocCHiiCKOl ®enepanun u ctathio 151 YronoBHO-mpoLeccyanrbsHOTo
kogekca Poccuiickoit ®enepauud B 4YaCTH YCTAHOBJICHUS JOIMOJHHUTENIBHBIX MEXaHU3MOB MPOTUBOACUCTBUA
NCSITEIPHOCTH, HATPABICHHOW Ha TMOOYXKICHHE JIeTeld K CYWIUIAIBHOMY IOBeAcHUI0»: @DemepanbHblii 3aKOH
Poccuiickoit ®enepaunu ot 07.06.2017 Nel20-@3; «O BHeceHMM W3MEHEHHMH M [OMOJHEHUA B HEKOTOPHIE
3aKOHOJaTesbHbIC akThl PecriyOimku Kazaxcran mo Bompocam 3amuThl JeTeid 0T HHPOPMALUK, IPHYUHSIONICH Bpea X
3I0POBBIO U pa3BUTHION: 3akoH PecmyOnuku Kazaxcran ot 2 uronst 2018 roga Ne 170-VI.
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(GopMbl HEraTMBHOTO (DU3MUECKOTO BO3ICHCTBUS HAa 4YEJIOBEKa, KOTOPbIE HMEIOT
aJpeCHbIN, «TOYEUHBIN» XapaKTep, MOCKOJbKY SIBIAIOTCS OOJIE3HEHHBIMH HMEHHO
IUIs KOHKPETHOTO YEJIOBEKA. DTO BO3MOXKHO B CUTyallUsAX, KOT/Ia BUHOBHBIM XOPOLIO
OCBEZIOMJIEH 00 OCOOEHHOCTSIX XapakTepa 4YelloBeKa, €ro *W3HHU, TeX WM HHBIX
ctpaxax (hobusx), komruiekcax U T.m. O4eBUIHO, MOJIOOHBIE CUTyallUd TPeOyIOT
BBEJICHUSI B 0OOPOT YTOJOBHO-NPABOBOM HAyKW M 3aKOHOJATENbCTBA TOHSATHUSA
«TICUXOJIOTUYECKOTO0 HACUJIUSA», TO €CTh TAKOTO HACUJIUA, KOTOPOE CBS3aHO C
0CcOObIM, W30UpaTeNbHBIM BUJOM HETAaTUBHOTO BO3JEHUCTBUS, OOYCIOBICHHBIM
KakKUMHU-TO (opMaMu B3aMMOOTHOIICHUS MEXAY BUHOBHBIM U KXEpTBOH. B »sTOM
CMBICJIE BIIOJIHE OOBSICHUM TOT (DaKT, YTO TIOHATHE IICUXOJOTHUECKOE HACHIIHE)
BIIEPBBIC OBLJIO MPUMEHEHO B 3aKOHOJATENbHBIX aKTaxX, KacaloluXcs MpolieM
POGHIAKTHKHE HACHINS B chepe CeMEHHO-OBITOBBIX OTHOIICHHI.

Takum 00pa3oM, cepa MNCUXOJOTMUYECKOIO0 HACWIMS B HACTOSIIEE BpeMs
CTaHOBUTCS OOBEKTOM MPUCTATBHOIO BHUMAHUS U U3ydeHus. [IpakTuyecku Kakapli
K HAcCTOAILIEMY BPEMEHH YK€ 3HAKOM C MOHATHUEM «OYJUIMHI», KOTOPBIA OTpakaer
IpOSIBJICHUE MMOCTOSIHHOM, CUCTEMaTU4YECKON arpeccuu (Jaie BCero — BepOanbHOMN),
TPaBJII0O OJHOTO M3 YJIEHOB KOJUIEKTHBAa. B cuiy cnenugukyd COOTBETCTBYIOIIETO
MOBEJICHUs, O OYJUIMHIE Yalle BCEro roBOpsT B OTHOUIEHHMH HECOBEPILECHHOJIETHUX,
KOTOpblE B CHJIY HEAOCTATOYHOW 3pENOCTH M CIIOCOOHOCTH IPOTUBOCTOSATH
Hama/kaMm, CTaHOBSITCS KEpTBAMHU MOJIOOHBIX JECTPYKTUBHBIX MHUUACHTOB. Tak, Mo
pesyabTaram MacirabHoro uccienoBanus 2018 roma B Kazaxcrtane (ompoiieHbl
MOYTH 6,5 THICSY IIKOJIBHUKOB) OBLIO YCTAHOBJIEHO, YTO MPAKTUUYECKU KaXKIbIN 5-blii
nmoApocToK B Bo3pacte 11-13 mer u kaxawiid 10-p1it moxpocTok B Bo3pacte 15-Tu ner
Y CTaplle CTaHOBWICS »epTBod OysuimHra. [lpu stom Gosiee 8% MOAPOCTKOB caMu
y4acTBOBAJIM B OyJulMHTe HEe MeHee 2-3 pa3 B Mmecsil. [lo mensmeit mepe 20 %
MOJAPOCTKOB XOT Obl OJTHOKPATHO Y4YacTBOBAJIM B MOAOOHBIX AeHcTBUAX. ['opazno
pexe umeeT Mecto (0Koyo 5 % Bcex Ciy4aeB), HO MPU 3TOM HE MEHEe OMacCHBIM
apisietcs:  kubepOymumHr [1]. I[lpm sToM wuccnenpoBareny MPEUIOKUIN  YETKO
0003HAYNTh TOHATHE «OYUIMHIT» U «KUOepOyJUTMHT» Kak pPa3sHOBUIAHOCTHU
ncuxosiornyeckoro Hacuius B 3akoHe PK «O npodunaktuke 65ITOBOr0 HACUIUSA» OT
4 nexabps 2009 ropa.

AHaJIOTHMYHbBIE TIpollecChl MMEIT Mecto W B Poccuiickoit ®Denepanuu.
bykBanbHo B Hauane okTsa0ps 2022 roma B ['ocaymy ObL1 BHECEH 3aKOHOIPOEKT O
npodunaktuke OyJUIMHra B 00Opa3oBaTeNbHBIX OpraHU3alusiX, B KOTOPOM
npeyaraeTcsi 3a(UKCUpOBaTh TMOHITHE «TPABIW» U CO3AATh IUTAT CHEIHAJIMCTOB,
KOTOpBhIE€  3aHUMAJIMCh Obl  BBIABIEHHEM  COOTBETCTBYIOLIUMX  MIpoOJIeM WU
npo(UIaKTUKON AAHHOTO OMACHOTO SIBJICHUS. B MOSICHUTENbHOM 3amucKe K 3aKOHY
ykazpiBaercs, yto eciau no gaHHeiM FOHECKO na 2019 ron, kaxnaplil Tperuid
IIKOJILHUK TMOoJBepraerca Oy/uHry, To B Poccum cutyanusi 3HaQUUTEIBHO XYXKeE,
IIOCKOJIBKY €My IOABEPKEH NPAKTHYECKH KaKIblii BTOPOM IIKOJBHUK (42,5 %).
HuTepecen ToT (akT, YTO MPOBEACHHBIN OMPOC Cpean B3pocibiX rpaxaan 30-45 et (B
OIpOCe MPUHSUIM ydacTre Oosiee 4 ThICSY PECIIOHACHTOB CO Beeil Tepputopuu Poccun)

2 «O npodunaktike GHITOBOro HacuIMa»: 3akoH Pecry6muku Kasaxcran ot 4 nexaGps 2009 roma Ne 214-1V; «O
npoduiIakTHKe ceMelHo-0bIToBOTO Hacuius B Poccuiickoii @enepaunmy» (poekt ¢eaepaabHOro 3aKoHa, IIOATOTOBIICH
Coserom Penepannn PenepansHoro Codpanus PO 29 nos6ps 2019 rona).
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CBUJICTEILCTBYET O TOM, YTO B MIKOJIbHBIE T0/IbI OoJiee 30 % cTankuBaimnch C TpaBieH,
7 % caMu SBJISUTUCH 3aUMHIIMKaMHU [TOOOHBIX AercTBUM 1 0koJ10 30 % Tak niu nHaue
B HUX y4acTBOBajM [2]. TakuM 00pa3oM, TaHHOE SIBJICHUE HE SIBJISIETCS HOBBIM, HO K
HACTOSAIIEMY BPEMEHHU OHO CTaj0 00BEKTOM 00Jiee MPUCTATLHOTO BHUMAHUS.

Opnako cienyeTr OOpaTWUTh BHUMAaHUE W Ha Jpyrue, HE CTOJIb MacCCOBBIC
(GOopMBI TICUXOJOTHYECKOTO HACHIIMS, KOTOpPbIE TaKXKe TPeOYIOT HCCIEAOBAHUS U
npaBoBoi peakuuu. [Ipuyem, UM MOTYT OBITh TIOJIBEPKEHBI HE TOJIBKO MOJIPOCTKHU, HO
U B3pOCIbIE JIIOJU, BIOJHE COCTOSBIIMECS B JMYHOCTHOM U MPOGEeCCHOHATHLHOM
maHe. Tak, B mociieqHue TOAbl BO BCEM MHPE IMOJYYaeT PACIpPOCTPAHEHHWE HOBas
(dopMa MCUXOIOTUIECKOTO HACHIINS, UMEHyeMas «cTalkuHry. [lpu 3tom u B Poccun
CTaJIM UMETh MECTO CIIy4Yau MPUBJICUYECHUS BHHUMaHHUS K MOJOOHBIM cuTyauusam. Kak
MPaBUJIO, TMCKYCCUU BO3HUKAIOT MO (PAKTy TOTO WM MHOTO KOHKPETHOIO CIIydasi, MO
MPUYMHE KOTOPOTO CTAaBUTCS BOINPOC O HEOOXOAMMOCTH (POPMYIHPOBAHUA
COOTBETCTBYIOILIETO TOHATUS B NPABOBOM IIOJI€ M MPHUHITHUM HEOOXOAUMBIX MEp
pearupoBanus. B camom 00001I€HHOM BHJIE, CTAJKUHI — 3TO HaBS3YUBOE
IOpECIICIOBAHUE JIMIA, HECMOTPsT HAa €ro HeXeJlaHUue KOHTAKTUPOBATh C
npecnenoBareneM. COOTBETCTBYIOIIEE MOHATUE BIIEpBbIe ObUIO BBeNEHO emie B XX
BeKe (HpaHIly3CKUM IICUXHATPOM, JOKTOpPOM MenuuuHbl ['astaHom ['acksHoM Je
Knepambo. B mocnenyromem OHO HAalLIO CBOE 3aKOHOJATENbHOE 3aKpEIUICHHE B
Takux ctpaHax kak ®PI', Ascrpus, [lonbiia, Aarnus, Yansc, benbrus, lloTnanaus,
lNonnannus. TepmMuH wuMeer aHrimiickoe mpoucxoxiaenue: «to stalk» -
MOJKPaAbIBAThbCS, TNpPECHeqoBaTh, BBICIEKUBATh. TakuM o0Opa3oM, HEraTUBHBIM
MICUXOJIOTUYECKU 3(P(GEKT MJid KEePTBbI CKIAIBIBAETCS HMEHHO [0 MPUYHUHE
CUCTEMaTUYHOCTH, «HABA3YMBOCTH» JEHUCTBHUS cTasnkepa. Ilpu >ToM MOXKeT
OTCYTCTBOBATh «SIBHBIM BpEA», a HEraTUBHOE OUIYUIEHUE OT CTaJKUHIa OTHOCUTCS
HCKJTIOYUTENBLHO K CYOBEKTUBHOU OILIEHKE caMoi skepTBbl. HanpoTus, cTankep MOXeT
OKa3bIBATh 3HAKW BHUMAHUS, J€JIaTh KOMIUIMMEHTBI, JAPUTh NOAApKH U T.1. OJIHaKO
TakWe JEWCTBHUA HANpPABJIEHbl HCKIIOYUTENIBHO Ha TO, 4YTOOBI HaBs3aTh CBOE
oOIIecCTBO, YTO HE  HCKIIOYAaeT AarpecCHUBHYIO  PEaKkIUI0 IpUd  OTKaze
KOMMYHHULIUPOBATh CO CTOPOHBI JKEPTBBI CTAJKWHIa. Takum o0pa3oM, CTAJKUHI B
psifie CTpaH sABIsETCS OAHOM W3 (OPM NMPOTUBO3AKOHHOTO IMOBEACHHUS, MOCKOJIBKY
MIPECIICIOBAaHNE, HApPYIICHUE JIMYHBIX TPaHUL], HENPUKOCHOBEHHOCTH JIMYHOCTU
ABJISIFOTCS IO 3aKOHY 3allpElIEHHBIMM JEHCTBHUSIMH, BIIEKYLIMMHU PEAKLHIO CO
CTOPOHBI FOCYAapCTBa.

Buxkunenust onpenensieT NOHATHE «CTATIKUHI KaK HEXelaTelIbHOe HABSI3UMBOE
BHUMAHHE K OJIHOMY YE€JOBEKY CO CTOPOHBI JPYroro 4eJOBeKa WM TPYIIIbI JIIOAEH.
Crankusar saBisercss (GOpMON JOMOraTeslbCTBAa U 3allyTMBaHUSA;, Kak IPaBUIIO,
BBIpAXKaeTCsd B IPECIECIOBAaHUM JKEPTBBI, CleKeHUM 3a He» [3]. llpumepHo B
N0I00HOM KJTIOUE CTAJKUHT OIpesesaeTcd U B HayuyHoU auTeparype. Kak ykasbiBaer
M.C. KneiiMaHOB, «CTaJKUHI MpeACTaBisieT co00il Ype3MepHOe, HaBSI3YMBOE U
0JIEp>KMMOE€ BHUMAHHUE CO CTOPOHBI OJJHOTO YEJIOBEKA, HAa3bIBAEMOI'O CTAJKEPOM, K
JIPYrOMY YeJIOBEKY, SIBIIAIOLIEMYCS )KEPTBON» [4].

WNurtepecHo, uro B I'epmanuu eme B 2007 roay ObUIO YCTaHOBJIEHO, YTO
CTAJIKUHTOM SIBIISIFOTCSL CaMble pa3inyHble ()OpPMbI HABS3BIBAEMOIO OOIIECHHUSA. DTO
MOTYT OBITh: HEXKeNaTeJabHas AJsl KepTBbI (Pu3ndeckas OIU30CThb; HEKeIaTelbHbIC

88



KOHTAKThI C MIOMOILBIO PA3JINYHBIX CPEACTB CBSA3H, B TOM YHUCIE C IIOMOLIBIO TPETHUX
JIWIL; UCIOJIb30BAHUE JIMYHBIX JAHHBIX; HEXKEJIATEIbHbIE MOJAPKA M HHBIE 3HAKU
BHUMaHus. [Ipu 3TOM K O0Jee arpecCuBHBIM (hopMaM CTAJIKUHTA OTHOCSTCS YTPO3bI
NPUYMHEHUEM Bpela KU3HHU, 3J0POBBIO WU CBOOOJE KEPTBBbl, a PABHO €€
POJICTBEHHUKAM WJIH APYrUM OJU3KUM JuiaM. B 1enoM, K CTaJKUHTYy OTHOCST
000 CIEeKTp ACHCTBUN CO CTOPOHBI Mpecie0oBaTelNsl, KOTOPbIM KepTBa OLIEHUBAET
KAaK HEIOIYCTUMbIE U HEXKEJaTelIbHbIC, HAPYIIAIOIINE €€ JINYHOE MPOCTpaHCTBO. Kak
yKe OBbLIO yKa3aHO paHee, OlIEHKa MHTEHCHUBHOCTH TICHXOJIOTUYECKOTO HACHIIUS B
CTAJIKUHIE€ — 3TO MCKJIIOYHUTEIBHO PEe3ylbTaT CyOBEKTHUBHOI'O BOCIPHUATHS CAMOU
KEPTBBI.

HccnenoBaTeneit Bcerja HMHTEPECYIOT TE€ WM HWHBIE THUIOBBIE (QOPMBI
XapaKTEPUCTUKN ITOBEJICHHS NPABOHAPYLIUTENIEW W MPECTYNHUKOB. BO3MOXKHO Jn
OTBETUTHh HAa BOIIPOC O TOM, KaKOB THUIUYHBIM «HOPTpET cTankepa»? OTBETUTH HA
JaHHBIA  BOIIPOC JIOCTATOYHO CJIOXKHO, TIIOCKOJBbKY OH TpeOyeT Hajauuus
3HAYUTENIPHOTO 00beMa (PAKTUUECKUX JaHHBIX OTHOCUTENIBHO IMOJIOOHBIX CIIyYaes,
KOTOPBIE K HACTOSIIIIEMY BPEMEHU MPAKTHUECKU OTCYTCTBYIOT. O4EBUIHO, 3TO MOTYT
ObITh U ObIBIIME OJU3KHE JIIOJU, U BOBCE MaJIO3HAKOMBIE, U Ja)K€ HE3HAKOMBIE JJIst
norepreBmero. OQHO3HAYHO MOKHO YTBEPXKAATh TOJIBKO, YTO pPaccMaTpuBaTh B
KAueCTBE CTAJIKEPOB HCKIIOUUTEIBHO JIIOAEH € HEYCTOWYMBOM IICHUXUKOM,
3aKOMIUIEKCOBAHHBIX, UMEIOIIUX TPYAHOCTH C COLMAJIBHBIMA KOMMYHMKALMAMU H
T.. ObUIO OBl KpaitHe omuOo4YHbIM. Tak, Hampumep, B  POCCUUCKOM
MH()OPMATMOHHOW M OOLIECTBEHHO-TIOJIMTUYECKOM IEKTPOHHOM ra3zere, u31aBaeMoi
B Cankt-IletepOypre, «®onTanka.py» B okTsi0pe 2020 roma ObLIM OMyOJIMKOBAHBI
HECKOJIbKO pEAIbHBIX CHUTYyallud CTAJKWHra. BOT BKparTiue OAWMH W3 NPUMEPOB.
Cynpyr rpaxnmanckun b. oOkasplBall TepamneBTUYECKYH) IOMOIIb TIpaxkaaHnke M.
Hecmotps Ha TO, 4TO 3aKOHUYMIIMCH MOBOJBI JJIS JICUEHUSI U IIPUEMBI IIPEKPATHIINCH,
M. mpopoipkaia xoauTh K KIMHUKE. [lanee M. craa oCymeCcTBIsTh BU3UTHI K JIOMY,
r7e NpoXuBaJn cynpyru b. B wactHocTH, rpaxkaanka M. Bce yalle «IpeciieioBanay
rpaxaaHky M., MOSIBISSCh C HEW B OJHOM MECTE, 3a/1aBasi €M pa3jInyHbIe BOIPOCHI.
BnocnenctBun Hauanuch TeneOHHBbIE 3BOHKHM MO HOYaM. J[OXOAWJIO 10 TOTO, YTO
OHa JOCTaBaja W3 KOHTEHMHEPOB MycCOp, BBIOpOIICHHBINH cynpyramu b.,
IIEpUOANYECKHM PACKIAAbIBAja €ro B IMAapaJHOW MOAbE3Ja WIM JaXe BO3Bpallasa
oOpatHo cynpyraM. MMenum MecTo camble pa3jMyHble NpPOSBICHHUS HaBA3bIBAHUS
KOHTAKTa: 3BOHKH, HEOKUIAHHBIE BCTPEUH, 3aBSI3bIBAHUE PA3rOBOPA HA YIMIE U, KAK
¢unHan, - rpaxkaanka M. nepeexaina >XUTh B palioH, rjae npoxusaiu cynpyru b. [Ipu
ATOM TpaxkJaHka M. Oblga BIOJIHE COLMAIM3UPOBAHHBIM YEJIOBEKOM, padoTana B
TeaTpe, 0 OTOT0 OKa3blBAJIA NOCPEIHUYECKHUE YCIYyTH, TO €CTh Y HEE SBHO
OTCYTCTBOBaJIM MpOOJEeMbl ¢ KOMMyHUKalusmu. [Ipumeuartenen apyroil ¢akT: HU
OJIM3KME JIOAM CEMEMHOW mapbl, HU COTPYJHUKH TMOJUIMU HE BOCHPUHUMAIIU
JaHHYIO CHUTyallMl0 Bcepbe3. B wuTore, cembs BBIHYXIEHa Oblla cama
npHUCcrocabIuBaThCS K HOBOMY 00pa3y *u3Hu. K MOMeHTy myOnukanuu marepuania
JaHHAsI CUTYalus JUIniiach yxke 9 ner [5].

B npuBeneHHOM npuMepe IMOBEeACHUE TIpaxAaHkKun M. gaer oOcCHOBaHME
MPEANOJNIOKNATh, YTO HMMEIT MECTO ONPEACIICHHBIE ICUXUYECKHE OTKJIOHEHMS,
KOTOpBIE U MPOBOLUPYIOT MOA0OHOE moBeAeHne. OqHAKO HECMOTPS Ha TO, YTO PSII
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CHEIHATUCTOB HaxXxoAaT B ()EHOMEHE CTaJKUHra OOJEe3HEHHBbIC IMPOSBICHUSA, B
COBpPEMEHHbIC ICUXUATPUUYECKUE KIacCU(UKAIMM OH Kak CaMOCTOSITEIbHOE
IICUXUYECKOE PACCTPOUCTBO JO HACTOSLIErO0 BPEMEHH HE BKItOUEH. OHAKO OT 3TOrO
OH HE CTAaHOBUTCA MEHEE OMNacCHbIM, YTO HAVISAHO  TOJATBEPKIACTCS
BBILIEITPUBEICHHBIM IPUMEPOM.

Kak cl0XHO onpenenuThs TUIIUYHOIO CTaJIKepa, TaK U CIIOXKHO MPOBECTH €T0
npopUIakTUKy B  BUKTHUMOJOTMYECKOM acleKkTe, TO €CTb CO CTOPOHBI
MOTEHLUAJIBHBIX XKEePTB. be3ycnoBHO, ecTh onpeaeneHHbie Hanboiee MOABEPKEHHbIE
MOJ00HOMY BO3JEHCTBUIO THUIIbI JIOJEH: MyONIUYHbIE MNEPCOHBI, 3HAMEHUTOCTH H
JIFOJM TaK Ha3bIBAEMBIX «COLIMATBHBIX Mpodeccuin» (1eaaroru, MeIuKu, ICUXOJIOTH U
T.1.), npeacrasutenu JII'bT-coobmecTBa (B 4aCTHOCTH, IO MPUYUHE OTPAHUYECHHBIX
BO3MOKHOCTEI B TOUCKE MOTEHUUAIbHBIX MAPTHEPOB), MPOCTO  BHEIIHE
npuBJieKareapHble moau. OJHAaKO JaHHbIE XAPAKTEPUCTUKU HE MOTYT OBITh
PU3HAHBI UCUEPTIBIBAIOIINMU, MOCKOJIBKY KEPTBOW CTAJTKUHIA MOXKET CTaTh BIOJIHE
«PSIOBOI MYXYMHA WJIU KEHIIUHA.

OueBHIHO, TMPHUILIO BpeMs g TOro, 4YTOOBl MPOAYMbIBaTh MEPHI
pearupoBaHus Ha MOJOOHBIE CUTYalld, BIUIOTh J10 KOHCTPYHPOBAHHS COCTaBOB
COOTBETCTBYIOIIMX JEJIHUKTOB, a, BO3MOXHO, W COCTAaBOB IpecTyIuleHHd. Jlis
npuMmepa, B BenukoOputaHuu sl MOJMIMM JIOCTATOYHBIM OYJET HaJu4Ms JABYX
MHIIMJIEHTOB, KOTOPbIE YEJIOBEK BOCHPUMET KaK HEKeJaTeNbHbIE: 3TO MOTYT OBbITh
IBa Tene(OHHBIX 3BOHKA HE3HAKOMOMY 4YEJIOBEKYy, JABa IMoAapKa, OJHUH Clydail
(bU3UYECKOro CJIeIOBaHUS 3a KePTBOU U OAUH TeiaedoHHbINH 3BOHOK. W aTOTO Oyner
BIIOJIHE JOCTATOYHO JUIsl TOTO, YTOOBI IPUHATH MEPHI PEarupoBaHMs MO OTHOLIEHUIO
K CTaJIKepy.

OuenuBas npaBoBoe nosie Poccurickoit @eaepanuu, ciaeayer npu3HaTh, YTO Ha
JAHHBII MOMEHT 3alllUTUTh JOJDKHBIM OOpa30oM JKEPTB CTAJKUHIa MPAKTUYECKH
HEBO3MOXKHO (UYTO MOKa3aj U paHee npuBeeHHbIN Hamu nipumep). B YK PO umeercs
psAn cTaTeid, KOTOPBIE HAIPaBJIEHBI HA PEaIU3aldI0 YTOJIOBHOW OTBETCTBEHHOCTHU 3a
TE€ WIM MHbIE JEHCTBUS, KOTOpPblE MOTYT OBITh COMNpPSIKEHBI CO CTAJIKHUHIOM.
Hampumep, crates 119 «Yrpoza yOWICTBOM WM TPUYMHEHHEM TSKKOTO Bpena
310poBbIO» U cTaThs 137 «O HEMPUKOCHOBEHHOCTH YAacTHOW Xu3HU». Ho 00bem
MOHATUSL «CTAJKWHI» TOpa3l0 LIMPE JEUCTBUM, KOTOPHIE ONMUCAHBI B JHCIIO3HUIIMH
COOTBETCTBYIOIIMX cTarel. To ke caMoe MOXKHO cka3zarhb o crtaThax 138 «Taiina
NEPENUCKU U neperoBopoB» U 139 «HenpukocHoBEeHHOCTH KImmay.> Kak Mbl yxKe
yKazalld, CTaJKUHI [PEUMYIIECTBEHHO HWMEET XapakTep «CyObEKTUBHOIO
HAmpsDKEHUs» IS JKePTBbI M BHEIIHE MOXET HE HMMETh COOTBETCTBYIOIIMX
BBIPAKEHHBIX MPOSIBJICHUHN, KOTOPbIE MO3BOIMIA OBl MPOU3BECTU KBATU(PUKALIUIO 110
OJIHOM M3 TEpPEUYUCIICHHBIX cTaTeil. Jlake NMpu HAIUYUKM TMPU3HAKOB JIFOOOTO U3
YKa3aHHBIX MPECTYIUICHUH, YTO JACT OCHOBAaHUE I TMPHUBICYEHUS K YTrOJOBHOM
OTBETCTBEHHOCTH, TEM HE MEHEE, 3TO HE INO3BOJMUT B IOJHOW CTENEHU OTPa3UTh
XapaKkTep NEHCTBUMN, BKIFOUCHHBIX B MOHATHE «CTANKUHT». 23 utoHs 2016 roga Obu1
npusIT Qenepanbhbiii 3akoH Ne 182-D3 «OO0 ocHOBax cUCTEMBI MPOQPHUIAKTUKH

¥ Yronosuslit kogexc Poccuiickoit ®enepariiu ot 13 mons 1996 roxa Ne 63-®3 (8 pex. ot 24.09.2022 r.). — URL:
http://www.consultant.ru/document/cons_doc_LAW_10699/ (nata o6pamenus 02.10.2022).
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npaBoHapymenuid B Poccuiickonn @enepanun», KOTOPBIA, UCXOASl U3 €ro LEJIEBOro
HA3HAYCHMS, MOXHO MCIIOJb30BaTh IPOTUB CTAIKepoB." B 4aCTHOCTH, COITIACHO
NAHHOMY 3aKOHY, COTPYIHHK IIOJMIMH BBIHOCUT HPEIYNPEKICHUE, MPOBOAUT
npopuiIakTHUecKylo Oecemxy ¢ arpeccopoM. Bmecte ¢ TeM, paccuuThiBaTh Ha
3¢ (HEKTUBHOCTh JTAHHBIX Mep 0€3 YETKOIrO OIpENETCHMs MOHITHUS «CTAJIKUHI», KaK
MBI [10J1araeM, HE CTOMT.

COOTBETCTBEHHO, NPUXOAMM K BBIBOAY, YTO CTAJIKHHI CJIEAyeT IPU3HATH
OOIIECTBEHHO OINMACHBIM (BIUIOTH /10 YPOBHS YTOJIOBHON OTBETCTBEHHOCTH) JIESTHHEM.
[IpecnegoBaHnre  OJHUM  YEJIOBEKOM  JIPYrOro  MPOTUBOPEYUT  Oa30BBIM
KOHCTUTYLIMOHHBIM IIpaBaM 4EJIOBEKAa W CHOCOOHO HaHeCTH ymepd aubo co3aarh
pealIbHyI0 yrpo3y yuiepOa uid MHOTEPIEBIIEro. OMOLUOHAIBHOE M IICUXHYECKOE
3JI0pPOBBE KEPTBBI CTATKEPA 0KA3bIBAETCS MO YTPO30M M3-3a IOCTOSHHOTO CTpecca, a
HEPEIKO — M CTpaxa 3a CBOIO XU3Hb M 310pOBbe. JeHCTBUS CTalmkepa 3acTaBIIAIOT
YeJloBEKa MEHATh CBOIO IPHUBBIYHYIO JKHW3Hb, YTOOBI TOBBICUTH YPOBEHb
0e30macHOCTH. B HEKOTOpBIX ciay4asX CTAJKUHI MOXXET HMETh HE3HAUUTEIbHBIC
HOCIEACTBUS U JOBOJBHO OBICTpO mpekpamiatbes. Ho He cineayeT uckio4arh U
CEpbE3HbIE MOCIEJCTBUSA, K KOTOPHIM OH MOET MPUBECTU (BpPEA 30POBBIO, MOpUa
COOCTBEHHOCTHU, W3HACUIIOBAHHUE, CMEPTh), UTO €Ille OOJblle YBEIMYMUBAIOT CTEIEHb
3HaYUMOCTHU UCCIIEyEMOI MPOOIEMBI.

[Tonaraem, uro Haubosee neHCTBEHHOM (HOPMOI MOCTYNATENBHOIO IPABOBOIO
BO3JICHCTBUSI HAa CTAJIKEPOB MOIrJo Obl cTaTh (OpPMYyJIMPOBAHUE COTJIACOBAHHBIX
COCTaBOB aJMHHHUCTPATUBHOTO JEJIMKTa M COCTaBa MPECTYIUIEHHS C 3JIEMEHTOM
aAMUHUCTPATUBHOM  mperoauuuu.  llepBoHauanbHO ~ NpPUMEHSEMbIE  MEpbI
aAMUHUCTPATUBHOM OTBETCTBEHHOCTH C pPa3bsICHEHUEM TOTO, YTO TIIOBTOPHBIE
NEUCTBUA TPHUBEAYT YK€ K YrOJOBHOM OTBETCTBEHHOCTH, MOTYT OKa3aThb
CIEpKMBAIOLIIEE BO3ICHCTBUE HA CTAIIKEPOB.
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Tapanenko Enn3zaBera fkoBieBHa,

CTyZIEHTKa 1 Kypca HanpaBiIeHUS] TOATOTOBKHU
«fOpucnpyaeHuus».

Hayunsblii pykoBoauTenb: KaxkkeeBa baxbITKyIb
CamapraHoBHa, CTapIIMi penoiaBaresb Kageapsl npasa
Kocranaiickoro ¢pummana ®I'bOY BO

«HensiOMHCKUM TOCYAAPCTBEHHBIA YHUBEPCUTET

MPOBJEMBI IPOIIECCYAJBHOH CAMOCTOSTEJIBHOCTH
CJIEJOBATEJIA

OO61enpu3HaHo, 4TO MpolieccyaibHasi HE3aBUCUMOCTD CIIEJIOBATEIISI CUUTACTCS
HEOTBEMJIEMBIM  JJIEMEHTOM  €ro Craryca B  COBPEMEHHOM  YIOJIOBHOM
CYJIOIIPOU3BOJICTBE, OOJIeE TOTO, CTPEMIICHHE K €€ OOEeCredYeHWIo, B CBOE BpeMs
IIOCIIY>KUJIO OJHHUM W3 MOTHBOB OTJAEJIEHHUs CIICICTBEHHOTO ammapara OT CUCTEMBbI
OPOKypaTypbl W moclienyromero co3ganus CraeacTBEHHOro komurera Poccuwm.
[Ipouecc pacciieroBaHusl IPECTYITHBIX ACSIHUNA TOCTATOYHO CJIOKEH, OH BKJIIOYACT B
ce0sl Takue DJIEMEHTHI, KaK «yCTAaHOBJICHUE MPU3HAKOB MPOTUBOIIPABHOTO ACSHUS U
dakTa ero COBEpIICHUS, TOUCK JI0KA3aTelIbCTB, BHUHOBHOCTH JIMIIa U €ro
MPUYACTHOCTHU K MPECTYIUICHUIO, UCTIOJIb30BAHUE PA3TMYHBIX OOIIMX U CIICIUATIBHBIX
3HaHW. OCHOBHBIM TMPOLECCYaJbHBIM 3BEHOM B 3TOM IIPOLECCE SBISIETCA
NEeATEIbHOCTh CJIEJOBATENs, KOTOpas HampamjeHa Ha TMOJIYyYEHHE HEOOXOIUMbBIX
JloKazaTenbcTB». OTMETHM, 4TO B CcOOTBeTcTBUM C 4. 1 cT. CormacHo crt. 38
YroJsioBHO-TIpoLiecCyalibHOrO  Kojekca Poccuiickon ®denepamnuu, clenoBareilb -
JOJDKHOCTHOE  JIMIO, YIIOJJHOMOYEHHOE B IIpeleslax CBOEHM  KOMIIETEHLINH,
MPEIYCMOTPEHHONU YTOJIOBHO-MIPOLECCYATBHBIM KojiekcoM Poccuiickon denepanuu,
OCYILIECTBIISITh MIPEABAPUTEILHOE CIEACTBHUE MO YTOJOBHOMY Aeny [1].

JIM. barmer mwmwmer: <«lIponeccyanbHas HE3aBUCHUMOCTb CIEI0BATENs
SBJISIETCS 32JI0TOM OECTIPUCTPACTHOTO paccie0oBaHus MPECTYIJICHUH, KoTopoe OyaeT
OCYIIECTBIISITECSL B YCIIOBHSIX, KOTJA CIIE€IOBATENb, COIVIACHO CBOEMY BHYTPEHHEMY
yOSXKICHUI0O M MaTepuajgaM yroJOBHOIO JieJia, B COOTBETCTBUM C JYXOM 3aKOHA,
YIOJHOMOYEH pelllaTh Hauboliee Ba)KHbIE BOMPOCHI paccienoBanus»[2,c. 23]. Ho
JI.A. BeHeB cuuTaeT, YTO «Ha JAaHHBIM MOMEHT HE3aBHCHUMOCTH CJICJOBATEIS BO
BpEMsI IIPEABAPUTEIILHOTO CIEACTBUS sBIsieTcs puxuumein» [3,c.11].

Ha wam B3rmasa, TpPyAHO TPEeACTaBUTH A(MQPEKTHUBHOE paccliieIOBaHUE
MPECTYIUICHUsI 0€3 HE3aBUCUMOCTH M OTBETCTBEHHOCTH CJIEAOBATENs MPU MPUHATUH
BOXHEUIITNX TPOILECCYATbHBIX PEIICHUA W JeWCTBUM, TaKUX Kak BO30YKICHHE
YTOJIOBHOTO JieJla, TPUHSITHE PEUICHUS O MPEIbSBICHUN OOBHHEHUS JIHILY, JOMPOC
OOBHHSIEMOTO M COCTaBJICHHWE OOBHHHTEIHLHOTO 3aKkiodeHus. be3 aToro, kak yxke
JTAaBHO TOBOPWJIOCH, CIIEJIOBATEIb HEU30EKHO TPEBPAMACTCS B YHHOBHHUKA IS
MEJIKAX MMOPYYEHUN NPU PYKOBOJUTEIE CIEACTBEHHOIO OPraHa.

AHanu3upysi TNOJOXKEHHMs IyHKTa S5 dyactu 2 crtaTtbu 38 YTroJOBHO-
npoleccyanbHOro kojekca Poccuiickoii denepannu, clenyeT CAEiaTh BBIBOJ, YTO
clieioBaTeNb MPAaKTUYECKHU JIMIIEH IpaBa CaMOCTOSITENBHO 00KaloBaTh YKa3aHUs
IPOKYpOpa, U CHIENATh 3TO MOXKET TOJBKO PYKOBOJHUTEIb CIEICTBEHHOIO opraHa. B
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JAHHOM CJIyda€ HE TMPUXOJUTCA TOBOPUTH O KAaKOM-TO MPOLECCYaTIbHOU
He3aBUCHUMOCTH cienoBatens. 1 ganee. B 4. 4 c1. 221 YronoBHO-TIpoLieCCyaIbHOTO
konekca Poccuiickoii denepanyivi yKa3plBa€TCsl, 4YTO MOCTAHOBJIEHUE MPOKYpopa O
BO3BpAILEHUU YTOJOBHOTO J€JIa CJIEIOBAaTEII0 MOXET OBITh 00XajaoBaHO MM B
TE€YEHHUE 72 4acOB C MOMEHTA IMOCTYIUIEHUS K HEMY YTOJOBHOTO J€ja C COTJIacus
PYKOBOJUTENS CJEACTBEHHOIO OpraHa BBIIIECTOSIIIEMY IPOKYpPOpy, a B cllydyae
HecorJiacus ¢ ero pemenneM — ['eHepanbHOMY nTpoKypopy Poccurickoit denepanmnu
c cornacus Ilpeacenarens CneacrBeHHoro komurera Poccuiickoit denepanun win
PYKOBOIMTENS CIEACTBEHHOTO OpraHa COOTBETCTBYIOIIETO (heepaabHOro opraHa
WCTIOJIHUTEIIbHOW BJIACTH.

B cBs3u ¢ atEM mpeacTaBisieT O00bIION WHTEpeC cTarhs mpodeccopa C. A.
eiigepa u A. bobpoBa. ABTopbl mumryT: «Kak H3BECTHO, CIIEIOBATEIN PEIKO
0o0XadylOT yKa3aHUsi MpPOKypopa M HAYaJbHHKA CIEACTBEHHOTO OpraHa,
BO3MOKHOCTb Y€ro npeaycMoTpeHa 4. 3 cr. 38 u u. 4 ct. 39 VIIK.

A.3. XaxuaroeB, KOTOPBIM Takke OMpocuil Oosee JBYXCOT cieaoBarelneit
OpraHOB BHYTPEHHHUX JieJ1 00 MCIOJIb30BaHUU UMH MOJTHOMOYHUH, MPEyCMOTPEHHBIX
yacThio 3 ctaThu 38 YTOJIOBHO-TIpOIECCyalbHOTO KoAekca Poccuiickoit @eneparum,
HE TOJIYYMJI HU OJIHOTO TOJIOKUTEIILHOTO OTBETA Ha 3TOT Bompoc([4,c. 13].

B.C. banakimma 000CHOBaHHO TMUIIET O TMpoOjeMe MpoIeccyaabHON
HE3aBUCUMOCTH CJIEJIOBATeNsl CIEAyIomuM obpa3om: «/leficTByromuit  YroinoBHO-
IpouEeCcCyanbHbIi Koseke Poccuiickonn Penepanum He rapaHTUPYET IPOLIECCYATbHOM
HE3aBHCUMOCTH M PEAJIBHOM CaMOCTOSITENBHOCTH CIIEIOBATEINSA, IMPEXKAE BCErO, B
OTHOIIICHUSX, KOTOPbIE B MPOOJIEMHBIX CUTYAIMSX MOTYT CIIOXKHUTHCS MEXKIY HUM U
PYKOBOJUWTENIEM CJIEICTBEHHOTO CJIEICTBEHHBI OpraH B XOJI€ pacclIEIOBAHUS
KOHKPETHOTO YTOJIOBHOTO JIENIA».

B.C. banakmuH crpaBeyIMBO 3aMEYaeT, YTO «BOCIOJIHUTH MPOOET MOMKHO
MOCPEJICTBOM BHECEHMSI U3MEHEHUM U onoJiHeHUH B cT. 39 VIIK P®.

Jns  aTOoro HeoOXOAMMO  JIOMOJHUTH 4.3 pacCMaTpMBaeMOM  CTaThH,
clenyomuMu  TpeOoBaHUSIMH:  «BplecTosmuii  pyKOBOAUTENh  CJIEICTBEHHOTO
opraHa, pacCMOTPEB >KaJlo0y W BO3paXEHUs CIIeIOBATENs, B TEUCHHE S5 IHEH C
MOMEHTa WX TOJIy4eHHsS! JIMOO OTMEHSET yKa3aHWe HIKECTOSIIETO PYKOBOIAUTEIS
CIEACTBEHHOTO OpraHa WM TOpy4yaeT pacciaeloBaHUE »OTOro Jena APyromy
ciaenoBarento» [4,c. 13].

[IponeccyanbHass CaMOCTOSTENIBHOCTh CJIENOBATENsl TAKXKE IOAPA3YMEBAECT
OTBETCTBEHHOCTh cliefoBaTensl. [[paBUJIbHO MHUIIET MO 3TOMY MOBOAY Mpodeccop
B.A. CemennoB: «B otnuune ot panee aericrpoBaniiero YIIK PCOCP o6wsBieHue
CaMOCTOSITEJIBHOCTH CJIEIOBATENSI HE COMPOBOXKIAACTCA YKAa3aHUEM Ha €ro MOJIHYIO
OTBETCTBEHHOCTh 3a 3aKOHHOE€ W CBOECBPEMEHHOE MPOBEACHHUE COOTBETCTBYIOIIUX
MPOLIECCYAIIBHBIX JEUCTBUM, XOTS OHA BBITEKAET M3 TE€X YCTAHOBJIECHHUH, KOTOPBIE
coaepxkarcsi B4Y. 1 u 2 ct. 21 VIIK PDy.

Jymaro, CTOMT COTJIaCUThCS C 3THUM  MHEHHUEM: JICCTBUTEIBHO,
MpoLecCyalbHasi HE3aBUCUMOCTD CIIEJIOBATENS B XOJ€ MPEABAPUTEIILHOTO CIIEICTBUSA
MPEIIOJIaraeT B TO K€ BPEMs €ro IOJHYK OTBETCTBEHHOCTh 32 KaYECTBEHHOE U
CBOEBPEMEHHOE PACCIIEIOBAHUE YTOJIOBHOTO J€Ta.
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HOI[BOI[?[ HUTOT, CJICAYCT CKa3aTb, YTO Ha I[aHHBIﬁ MOMCHT CYHICCTBYCT pPAL
HpO6HCM HpOHGCCY&HBHOﬁ CaMOCTOATCIIbHOCTHU CJICOOBATCJIA, BBI3BAHHBIX
YPEC3MCPHBIM KOHTPOJICM CO CTOPOHBI I'OCYAAPCTBCHHBIX OPIraHOB M HOJIDKHOCTHBLIX
JIMII. Ho »1t0 MOXHO peIuTh IIYTCM 3dKOHOAATCIBHOI'O PCTYIIMPOBAHUA U
OT'PaHUYICHUA MIOJTHOMOYMH HCKOTOPBIX YYaCTHHKOB YI'OJIOBHOI'O IIpomeccCa, C
YCJIOBHCM ITOBBINICHUS Ka4CCTBA pa60TLI CJ'IGI[OB&TCJ'IGﬁ.
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